HARVARD 
LAW REVIEW. 


VoL. XIX. FEBRUARY, 1906. No. 4. 


EQUITABLE CONVERSION.’ 
VI. 


T has often been declared judicially that the equitable conver- 
sion of money into land has the effect of vesting the equitable 
ownership of the land in him in whose favor the conversion is 
made, and not unfrequently the same effect, mutatis mutandis, has 
been attributed to the equitable conversion of land into money. 
Moreover, the courts which have so declared, while they have gen- 


erally had before them no more than a single concrete case of 
equitable conversion, have made the declaration broadly, and as 
applicable to equitable conversions of every kind, or, at least, they 
have not intimated that the doctrine which they were declaring 
involved any division of equitable conversions into classes, nor 
that there was any class of such conversions to which the doctrine 
was not applicable. In order, however, to test the correctness of 
the doctrine, it is necessary to consider it in its application to each 
of the two great classes of equitable conversions, namely, those 
which are direct and those which are indirect; and, for the pur- 
pose of considering it in its application to such equitable conver- 
sions as are indirect, it will be desirable to separate the latter, as I 
have done in a previous article,? into such as are caused by the 
common bilateral contract for the purchase and sale of land, those 
which are caused by a unilateral covenant to purchase or sell land, 
and those which are caused by means of a trust or duty to purchase 
or sell land. 


1 Continued from 19 Harv. L. REv. 96. 
2 18 Harv. L. REV. 250-268. 


| 
| 
| 


234 HARVARD LAW REVIEW. 


When a contract is entered into for the purchase and sale of 
land, and the purchaser dies pending the contract, it has always 
been held, as we have seen,! that his heir or devisee is entitled to 
enforce the contract against the seller for his own benefit, and at 
the expense of the purchaser’s executor, and this has been sup- 
posed to involve the doctrine that the land passes in equity from 
the seller to the purchaser the moment when the contract is made, 
and so passes on the death of the latter to his heir or devisee, 
though I have endeavored to show? that it involves only the doc- 
trine that, on the death of the purchaser, his right under the con- 
tract to have the land conveyed to him devolves in equity on his 
heir or devisee, just as the land would if the contract had been 
performed before the purchaser’s death, though the purchaser’s 
concurrent obligation to pay the purchase money devolves, both 
at law and in equity, on his executor. If I am right in this, it will 
follow that the decisions which have been made in favor of the pur- 
chaser’s heir or devisee establish only that such heir or devisee is 
entitled to enforce the contract specifically for his own benefit, — 
not that he is the owner in equity of the land purchased. But, 
however that may be, it is important to ascertain how the question 
stands upon principle. Clearly, the burden rests upon those who 
assert that the contract itself has the effect of passing the land in 


equity, to show some principle of equity which gives the contract 
that effect. What do they show? They say equity considers as 
done whatever is agreed to bedone. Equity, however, has no such 
principle as that, and the only one which resembles it is the prin- 
ciple that whatever is agreed to be done equity considers as done 
at the time when it is agreed to be done,’ and when, consequently, 


118 Harv. L. REV. 250-251. 2 Ibid. 

8 The case of Gibson v. Lord Montfort, 1 Ves. 485, is very instructive in this con- 
nection. The question there was whether the heir or the devisee of a deceased testa- 
tor was entitled to certain land which the testator had contracted for before making 
the first codicil to his will, — which, however, was made before the contract was per- 
formed, and even before the date fixed for its performance ; and the question between 
the heir and the devisee was supposed to depend upon whether the land passed to the 
testator in equity before the date of the first codicil; and Lord Hardwicke said 
(p. 494): “ The contract was before the first codicil, and went a great way to end the 
question. But the first codicil came before the time for the execution of these articles, 
which is the only difficulty ; for, though things agreed on are looked upon as executed 
here, yet this is not such an agreement as could be executed at that time, the time for 
execution not being come; but that seems too nice, for, on a contract for lands, if the 
party die before the time for making the conveyance comes and without a will, the 
court considers it for the benefit of the heir that the land should be purchased for him, 
and, if so, why not for the devisee?” It seems plain, therefore, that Lord Hardwicke 
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it ought to be done, and it is needless to say that that principle 
furnishes no warrant for saying that the contract in question passes 
the land in equity the moment when it is made, especially as a con- 
siderable length of time always elapses between the making and 
the performance of a contract for the purchase and sale of land, 
and the contract, if properly drawn, always names a future day 
when the purchase shall be completed. Moreover, the question is 
whether the land passes to the purchaser in equity at the moment 
when the contract is made, — not whether it passes to him at 
any subsequent time, for it is confessedly at the moment when it 
is made that the contract works an equitable conversion, and it is 
because it works an equitable conversion that it is supposed to pass 
the land in equity, nor is it possible to assign any other time for 
the passing of the land in equity prior to the time fixed for the 
completion of the purchase. Finally, if, as will be shown to be the 
fact, an equitable conversion of money into land by means of a 
unilateral covenant to purchase land or by means of a trust or duty 
to purchase land never passes the land in equity, this will prove 
that there is no necessary connection between the indirect equi- 
table conversion of money into land and the passing of the title 
to the land in equity, and that the former can take place without 
the latter; and yet practically the only reason why the courts have 
declared that a contract for the purchase and sale of land passes 
the land in equity is that they supposed that to be the only theory 
upon which the heir or devisee of a purchaser who dies pending 
the contract, can enforce the latter for his own benefit. Upon the 
whole, then, it seems pretty clear upon principle that a contract 
for the purchase and sale of land has no other effect in equity than 
it has at law unless and until it is broken by the seller’s failure to 
convey the land according to his agreement, and unless the pur- 
chaser die before any such breach, though, in the latter event, the 
purchaser’s right under the contract will devolve in equity upon his 
heir or devisee as before stated. 


professedly decided the case upon authority, and not upon principle, ¢. ¢., he regarded 
it as settled by authority that if the testator had died the day on which he made the 
codicil, but without making it, the land would have descended to the heir, and, if so, 
it ought to pass by the first codicil to the devisee. 

So in Goodwyn v. Lister, 3 P. Wms. 387, Lord Chancellor Talbot said (388) : 
“Whenever one man enters into articles for the sale of an estate, and agrees to convey 
it to another, in consideration of a sum of money engaged to be paid by that other 
person ; from the time the articles ought to be performed, the one becomes entitled to 
the estate, and the other a creditor for the purchase-money.” 
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What is the effect in equity of the contract for the purchase and 

sale of land upon the seller's right to receive the purchase money, 
over and above the effect of the same contract at law? It seems 
that it is nothing. The courts have, indeed, tried hard to persuade 
themselves that, as such a contract passes the land in equity to the 
purchaser, so it passes the purchase money in equity to the seller. 
It has (for example) been a favorite saying with them that, from 
the moment when such a contract is made, the seller becomes a 
trustee of the land for the purchaser, and the purchaser becomes 
a trustee of the money for the seller; but they have never been 
able to show that the second part of this proposition has any 
meaning or has borne any fruit, nor, in truth, has it any meaning 
nor has it ever borne, nor can it ever bear any fruit, and the reason 
is obvious, namely, that, while the seller has the same right to have 
the purchase money paid to him that the purchaser has to have 
the land conveyed to him, there is this difference between the land 
and the money, namely, that the land is identified while the money 
is not, and that difference renders it impossible that the seller 
should own the money, either at law or in equity, while it remains 
in the hands of the purchaser, or that the purchaser should hold 
any specified money in trust for the seller as such. Before the 
seller can become entitled to be paid any specific money by the 
purchaser, there must be an appropriation of some specific money 
to the purpose of paying for the land, and such an appropriation 
can be made only by the combined action of the purchaser and 
the seller. 

I have heretofore stated! what will become of the purchase 
money in the event of the seller’s dying pending the contract, z. ¢., 
that his right under the contract will, like his other contractual 
rights, pass, at his death, to his executor, who will, in all respects, 
stand in the shoes of the deceased as to his right to receive the 
purchase money, and who will need only the same aid from equity 
that the deceased would have needed, namely, that of compelling 
an unwilling purchaser to pay for the land by enforcing the con- 
tract specifically, instead of leaving the seller or his executor to 
such special damages as a jury will give him for the loss of the 
bargain. The seller’s executor does, indeed, stand in greater need 
of this aid from equity than the seller does, for, though the latter 
fail to obtain specific performance, he will still keep the land while, 


1 18 Harv. L. REV. 9-10. 
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upon the death of the seller, the land will devolve, not upon his 
executor, but upon his heir or devisee; and, though it has been 
held that, if the executor cannot compel the purchaser to pay for 
the land, equity will compel the heir or devisee to convey the land 
to him, yet, as has been seen in a previous article,!it seems impos- 
sible to discover any principle which will warrant a court of equity 
in giving such relief. 

If a person covenants that he will lay out a given sum of money 
in the purchase of land and will settle the land in such manner as 
is stated in the covenant, or if a trust be created for the same pur- 
pose, it is certain that no land will pass in equity to any of the 
persons in whose favor the settlement is to be made until the land 
is actually purchased pursuant to the covenant or trust, for until 
then it is wholly uncertain what land will be settled. That no 
title to land can pass from one person to another, either at law or 
in equity, until the land is identified, is so plain a proposition that 
it requires only to be stated in order to gain the assent of every 
intelligent person. Fortunately, however, it is not necessary, in 
this instance, to rely merely upon the intrinsic merits of the prop- 
osition for establishing its truth, for the proposition that no title 
passes, in the case now under consideration, is established by an 
experience which no one can gainsay. In an English settlement 
of land, the estates limited consist, as we have seen,? almost wholly 
of estates for life and estates tail. These estates, moreover, origi- 
nally differed but little from each other in respect to the rights of 
the tenant in possession, for the time being; and, though tenants 
in tail, if in possession and of full age, have now for centuries been 
able to exercise complete control over the estate, yet they can do 
so, even to this day, only by first converting the estate tail into an 
estate in fee simple. How can this be done? It can now be done 
by simply executing and acknowledging a disentailing deed, and 
having the same enrolled, but, prior to Jan, 1, 1833, it could be 
done only by levying a fine or suffering a common recovery, 2. ¢., 
by levying a fine a tenant in tail could cut off his issue in tail, and 
so convert the estate tail into a base fee, and by suffering a com- 
mon recovery, he could cut off, not only his issue in tail, but also all 
those in remainder or reversion expectant upon the termination of 
the estate tail, and so convert the latter into an estate in fee simple 
absolute. Could a fine be levied or a recovery suffered, however, 


1 18 Harv. L. REV. 252-254. 2 18 Harv. L. Rev. 257. 
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by a tenant in tail who was so in equity only, the legal estate being 
in atrustee? Such a tenant could go through the forms of levy- 
ing a fine or suffering a recovery, but his acts would be wholly 
inoperative at law, as courts of law would regard him as having 
no estate whatever in the land. Courts of equity, however, could 
never have permitted equitable estates tail to be created, if a con- 
sequence had been that they would be inalienable; and accord- 
ingly they held? that a fine levied or a recovery suffered by an 
equitable tenant in tail was perfectly valid in equity, z. ¢., that it had 
the same effect in converting the equitable estate tail into an equi- 
table estate in fee simple that a fine levied or a recovery suffered 
by a legal tenant in tail has in converting the legal estate tail into 
a legal estate in fee simple. Suppose, then, a covenant or trust to 
have been created, any time in the eighteenth century, for laying 
out money in the purchase of land, and for settling the land, and 
that, if the covenant or trust had been performed, one A, a person 
of full age, would have been tenant in tail in possession of the land, 
but that the covenant or trust had not been performed and A did 
not wish to have it performed, but wished to receive the money 
instead. Prior to the time of Lord Cowper, he could have obtained 
payment of the money by filing a bill and obtaining a decree for 
its payment to him, but Lord Cowper refused to allow such bills, 
or rather to make such decrees,” thinking them to be in violation 
of the rights of those claiming, or who might in future claim, under 
the subsequent limitations of the settlement, covenanted or directed 
to be made, or of those who owned the reversion, if any, expectant 
on the termination of all the limitations of the settlement. How 
then could A obtain the money, if it was money and not land that 
he wanted? for he was clearly entitled to obtain it in some way. 
If it was true that A’s right under the unperformed covenant or 
trust already consisted in the ownership of land in equity he could 
suffer a recovery of his existing equitable interest, and then, hav- 
ing become the person solely interested in the performance of the 
covenant or trust, and having also destroyed the reversion, if 


1 “Trust estates are by their nature incapable of the process of fines or recoveries. 
Yet fines are levied, and recoveries are suffered of them; and fines and recoveries are 
as necessary to bar entails of equitable estates, as they are to bar entails of legal 
estates.” Butler’s note to Co. Litt. 290 b, s. XVI. In Pearson v. Lane, infra, p. 247, 
the fine was levied, and in Henley v. Webb, in/ra, p. 239, the recovery was suffered, by 
one who had only an equitable estate in the land. 

2 Colwall v. Shadwell, cited in Short v. Wood, 1 P. Wms. 471, and in Chaplin z. 
Horner, ibid. 485. See also ger Lord Hardwicke in Cunningham v. Moody, 1. Ves. 174. 
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any, expectant on the termination of the limitations covenanted or 
directed to be made, he could elect not to have the covenant or 
trust performed, and require the money to be paid over to him. 
Was this course open to him? No, it seems never to have been 
supposed or claimed by anyone that it was; but, on the contrary, 
it was admitted on all hands that the only way in which A could 
convert his right into an absolute ownership of the money was 
by first enforcing specific performance of the covenant or trust, 
and then suffering a recovery of the land, and, finally, selling the 
land; and experience proved that the most feasible way of doing 
this often was for A to procure some landowner to convey an es- 
tate to the person or persons bound by the covenant or trust, on 
receiving from him or them the money covenanted or directed to 
be laid out in land, but under an agreement with A that the latter 
should suffer a recovery of the land, and thereupon reconvey it to 
its original owner on receiving from him the money which he had 
received for the land. The first time that this device (which was 
called borrowing the estate in question) was resorted to, was in the 
case of —— v. Marsh,! 1723, while the last which appears in print 
was Henley v. Webb,? 1820. In the latter, the report states that 
Henley, who occupied the position which I have supposed A to 
occupy, obtained from Sir J. Webb, Sept. 15, 1781, at the price of 
£14,200, being the sum which Henley was entitled to have laid 
out in the purchase of land, a conveyance in fee of an estate, — 
which Henley, on the same day, conveyed, at the same price, to 
the trustees of the £14,200, and soon afterwards suffered a recov- 
ery thereof, being equitable tenant in tail under the trustees; and, 
having thus obtained the fee simple of the estate, he reconveyed it 
to Webb at the same price at which he had purchased it, having 
in fact agreed to do so when he made the purchase, the intent of 
the transaction being to make himself master of the £14,200. 

I trust that the reader will not want any better proof than the 
foregoing case affords that Henley’s right to have the £14,200 laid 
out in the purchase of land, and to have the land conveyed to him 
in tail, did not make him a tenant in tail of land in equity. How, 
then, are we to account for the fact that we find the contrary so 
constantly asserted or assumed by courts of equity? I fear we 
shall have to account for it in the same way in which we have 


1 Reported by Peere Williams in a note to Chaplin v. Horner, 1 P. Wms. 486. 
2 5 Madd. 407. 
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already had to account for so many errors, namely, by the fact 
that the courts of equity constantly assume that money which 
is only indirectly converted into land in equity is so converted 
directly, — in which case the money would in truth be land in 
equity, 2. ¢., for the purposes of devolution. In Henley v. Webb, 
for example, if the fact had been that Henley had recently died, 
and the court was called upon to decide, and did decide, that, at 
his death, the £14,200 devolved upon his issue in tail and the 
court thought it necessary to give a reason for its decision, the 
reason would undoubtedly have been that the £14,200 was land 
in equity. Why, then, could not Henley have suffered a recovery 
of the £14,200 in its quality of land, thus avoiding the expense, 
vexation, and delay, and even the risk of failure by his death, 
necessarily incident to the circuitous proceedings detailed in the 
report? Because a recovery never could be suffered, even in 
equity, of what was in fact money, though it were, by means of a 
fiction, deemed land in equity.!' It was only of specific and iden- 
tified real estate, z.¢., real estate in fact, that a recovery could be 
suffered or a fine levied, and courts of equity differed from courts 
of law on that point only in holding that an equitable title to such 
real estate in the person levying the fine or suffering the recovery 
was sufficient to render the fine or recovery valid in equity. The 
reader will see, therefore, that, when money is covenanted or 
directed to be laid out in land and the land to be settled, it is 
when the money is thus laid out, and not till then, that any of the 
persons in whose favor the covenant is made, or the direction 
given, first become, by virtue of such covenant or direction, owners 
of land in equity in any other than a purely fictitious sense, even 
assuming that the money may, by a fiction, properly be termed 
land in equity before it is actually laid out in land. 

When a covenant or trust, instead of being to lay out money in 
the purchase of land, and to settle the land, is to sell land and 
make some disposition of the proceeds of the sale, it is equally 
clear that none of those in whose favor such proceeds are to be 
disposed of can possibly acquire the ownership, either at law or in 
equity, of any specific money until the land is actually sold, as, 
until then, there will be no identification of any money. This fact, 


1 “ A fine cannot be levied of money agreed to be laid out in a purchase of land to 
be settled in tail; but a decree can bind such money equally as a fine alone could have 
bound the land in this case, if bought and settled.” er Sir John Trevor, M. R. in 
Benson 7. Benson, t P. Wms. 130. 
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however, is not material in respect to the devolution of the rights 
created by the covenant or trust, as those rights will devolve in 
_the same manner, both at law and in equity, before the sale of the 
land as the proceeds of the sale will devolve after the sale, namely, 
upon the executor of the deceased. That this is so as to the equi- 
table conversion of the seller’s land into money, caused by the 
ordinary bilateral contract for the purchase and sale of land, we 
have already seen,! and the same thing is true of every indirect 
equitable conversion of land into money. In respect, therefore, 
to the devolution of property indirectly converted in equity, our 
view need not be extended beyond the conversion of personal 
property into real property, and, in respect to devolution by will, . 
the field is still more narrowed. In respect, indeed, to the equi- 
table conversion of money into land, caused by the bilateral con- 
tract for the purchase and sale of land, the right created by the 
contract in favor of the purchaser is always devisable,? and it seems 
that it will pass by a specific devise cf the land contracted for, or 
by a devise of all the testator’s real estate, or of all his real estate 
in such a place, provided the land contracted for is in that place, 
or by a devise of the right itself under any words of description 
which sufficiently identify it; but it seems that it will not pass 
under any words which are applicable only to personal estate, un- 
less the testator so identifies the right as to show that he means 
to pass it by such words; for there will be no equitable conversion 
of the purchaser’s money into land, unless he be entitled to enforce 
the contract specifically, and, if he be so entitled, the right created 
by the contract in his favor will necessarily be a hereditament, z.¢., 
a right descendible to the heir.’ 


1 18 Harv. L. REV. 10, 255. 

2 Atcherley v. Vernon, 10 Mod. 518; Davie v. Beardsham, 1 Ch. Cas. 39, 3 Ch. Rep. 
4; Lady Fohane’s case, cited in 1 Ch. Cas. 39; Greenhill v. Greenhill, 2 Vern. 679; 
Prideux v. Gibben, 2 Ch. Cas. 144; Potter v. Potter, 1 Ves. 274, 437, 3 Atk. 719; 
Gibson v. Lord Montfort, 1 Ves. 485. 

8 In Rushleigh v. Master, 1 Ves. Jun. 201, 3 Bro. C. C. 99, by marriage settlement, 
45,000, a part of the wife’s marriage portion, was vested in trustees in trust to lay the 
same out in land to the use of the husband for life, remainder to wife for life, remain- 
der, in the events which happened, to husband in fee; and hence the money belonged 
absolutely to the husband, subject only to an equitable conversion of it in favor of the 
wife for her life in the event of her surviving the husband,— which she did. It was 
assumed, however, that the money was wholly converted into land in equity, not only 
as to the wife, but as to the husband as well. In short, it was assumed that the money 
had ceased to have in equity the quality of money, having acquired the quality of land 
instead ; and accordingly, the husband having died intestate as to the £5,000, it was 
assumed that it descended to his heir as land; and the question was whether it passed 
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In respect, however, to equitable conversions of money into land 
by means of unilateral covenants and trusts, it is to be observed, 
first, that such covenants and trusts are nearly always for the pur- 
chase and settlement of land, and that in all such cases the equi- 
table conversion of the money into land is, on principle, confined 
to the estates for life and estates tail covenanted or directed to be 
limited by the settlement, and hence the rights created by such 
covenants and trusts are, on principle, never devisable, though the 
courts hold, as we have seen,! that the entire interest in the money 
is, in such cases, converted in equity into land, not only as to those 
in whose favor the land is covenanted or directed to be settled, but 
also as to the settlor and those claiming under him. Secondly, a 
devise of land which has any reference to “ place” will not pass a 
right created by a covenant or trust to purchase and settle land,? 
as there is, in such a case, no identified land, and yet the testator 
shows, by his reference to place, that it was only actual and identi- 
fied land that he intended to devise. Nor can such a right, as it 
seems, pass under words of bequest, z.¢., words which are appli- 
cable only to personal estate, unless the testator shows affirma- 
tively that he intends to pass such right under such words; ?® for 


as land under the will of the heir, the same having never been laid out in Jand; and it 
was held that it did so pass, namely, under the words “ all other my messuages, lands, 
tenements, and ereditaments,” Lord Thurlow saying that (1 Ves. Jun. 404 a) if the 
testator had said, “all my estates in law and equity,” this would have passed ; and the 
words “all my estates whatsoever and where soever” are equally strong. He also uses 
the word “ hereditament,” and this is a hereditament, for it is descendible. 

1 18 Harv. L. REV. 261, 270; 19 Harv. L. REv. 24, proposition 8. 

2 I fear, however, this statement must rest upon principle rather than authority. In 
Guidot v. Guidot, 3 Atk. 254, Lord Hardwicke decided that money which he held to 
be converted into land passed, under the will of the owner, by the words, “ Lands 
lying in Islington, and in Elsfield in Hampshire, or elsewhere.” I say “money which 
he held to be converted into land,” for Lord Hardwicke treated the money as con- 
verted “ directly ” into land, and therefore as having passed in its quality of land. He 
said (256) : “If it had not been for the locality, estates in Middlesex and Hampshire, 
no doubt could have arisen; but then follows ‘ or elsewhere,’ which is the most com- 
prehensive word he could have used. It is said the lands do not lie anywhere, for they 
are not yet purchased. When people make such descriptions as the testator had done 
here, they intend to pass everything they have in the world; now the money is some- 
where, and that by the transmutation of this court is changed into land.” 

If the case had been one in which the testator had merely a right to have money 
exchanged for land, and to have some estate in the land conveyed to him, Lord 
Hardwicke’s reasoning would clearly not have been applicable to it. Such a right is 
not situated anywhere, as it is incorporeal. The case of Lingen v. Sowray,1 P. Wms. 
172, involved the same point as Guidot v. Guidot, and was decided the same way. 

8 Biddulph v. Biddulph, 12 Ves. 161; J re Greaves’s Settlement Trusts, 23 Ch. D. 
313, 316, per Fry, J.; Jn re Duke of Cleveland’s Settled Estates, [1893] 3 Ch. 244; 
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the owner of such a right has no ownership of the money with 
which the land is to be purchased, even if such money is identified. 
Yet here again we are confronted with the fact that the courts 
unwarrantably extend the doctrine of the equitable conversion of 
money into land by means of directions contained in wills to cases 
in which no person has a right to enforce such directions, 2. ¢., to 
require an actual conversion to be made;? and, in all such cases, 
the courts are forced to treat the equitable conversion which they 
assume to exist as if it were created by equity itself, 2. ¢., as if it. 
were direct, and hence to treat the money, for the purposes of 
devolution, as if it were actually land in equity, instead of being 
merely liable to be exchanged for land, and, when that step has - 
once been taken, it is not difficult for the courts to take another 
step and say that a testator who, if there were in truth an equitable 
conversion, would have only a right to have the money laid out in 
land, and to have the land settled, is the owner of the money itself, 
and, therefore, that, while such money will descend as land in case 
of intestacy, yet its owner may devise it as land or money at his 
pleasure. This seems to be the only way of explaining the deci- 
sions of Sir G. Jessell, M. R., and the Court of Appeal in Chandler 
v. Pocock? If the money in that case had been in truth indirectly 
converted into land in equity, and the settlor’s daughter had merely 
had a right to have land purchased with the money and settled, 
and the case had been so regarded, it would have been quite 
impossible for the courts to hold that such right passed under a 
bequest of all the daughter’s personal estate. I have endeavored, 
however, to show, in another place,’ that there was no indirect 
conversion of the money into land in equity, and the same thing 
may be proved, even more conclusively, in another way; for the 
daughter’s father settled the original land only upon himself, the 
daughter’s husband and the daughter, for their respective lives, 
retaining in his own hands the reversion in fee expectant upon the 
determination of those three life estates; arid, when the land was 
sold under the power contained in the settlement, of course the 
proceeds of the sale took the place of the land, and, when the 


Chandler v. Pocock, 15 Ch. D. 491, 499, where Jessell, M. R., after expressing himself 
to the effect stated in the text, adds: “ Not only is that covered by authority, but I 
should think that the question was not arguable at the present day, as the authorities 
are so old.” 

1 19 Harv. L. REV. 24, proposition 8. 

2 15 Ch. D. 491, 499, 16 Ch. D. 648. § See 19 Harv. L. REV. 95. 
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daughter died and her will took effect, the last of the three rights 
created by the settlement came to an end, the husband and father 
having previously died. It was impossible, therefore, that any- 
thing should pass, under what was held to be an appointment by 
the daughter’s will, except the fund produced by the sale of the 
land, and that was all that was held to pass; and, though all the 
difficulty arose from its being held, erroneously, as it is conceived, 
that that fund had been converted in equity into land, yet it was 
the assumption that the fund was land in equity that made possible 
a decision which would have been impossible on the supposition 
that the same fund, instead of being land in equity, was merely 
liable to be exchanged for land. 

When a contract, trust, or duty to convert money into land or 
land into money is not performed as soon as those in whose favor 
the conversion is to be made are entitled to have it performed, 
what compensation are the latter entitled to receive for the delay? 
In the case of a bilateral contract for the purchase and sale of 
land, neither party can claim any compensation for non-perform- 
ance by the other until the latter is in default, z. ¢., has broken the 
contract, and, as the two sides of the contract are to be performed 
concurrently, neither party can put the other in default until he 
has done everything towards performing his own side of the con- 
tract that he can do without the co-operation of the other. If, 
therefore, either party desires a prompt performance by the other, 
he should, as soon as the time for performance arrives, seek the 
other, and notify him of his own readiness, willingness, and ability 
to perform his side of the contract, and should offer to do so if 
the other will concurrently perform his side, and, if the latter 
refuses or neglects to do so, he will be in default. If a place, as 
well as a time, for performance have been agreed upon, each party 
must at his peril, unless the contract have, in the meantime, been 
performed, or the other party put in default, be at the place 
agreed upon at the close of business hours on the day agreed 
upon, and, if the other party be not there, he will then be in 
default. And when either party is thus put in default, the other 
will be in a condition to maintain an action at law for damages, or 
a bill in equity for specific performance, at his option, and, in case 
of the latter, he will, besides specific performance, obtain such 
compensation for the other’s breach of contract as shall be just. 

In the case of a unilateral covenant to purchase land, the 
covenant will be broken by any failure of the covenantor to 
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perform it according to its terms, and, if there be also a covenant 
to settle the land when purchased, he who would have been 
entitled to the immediate possession and enjoyment of the land, 
if purchased in accordance with the covenant, will be entitled, 
immediately on the breach of the covenant, to file a bill and obtain 
a decree for its specific performance, together with a compensa- 
tion for the breach, and the proper measure of such compensation 
will, it seems, be the interest on the money covenanted to be laid 
out in land from the time when the plaintiff was entitled to have 
the land purchased to the time when it is actually purchased. 
If the breach shall consist only in not settling the land when 
purchased, the same person will be entitled to all the remedies - 
incident to an equitable ownership of land. 

The reader must, however, bear in mind that such unilateral 
covenants are commonly contained in marriage articles and mar- 
riage settlements, made by the intended husband, and that the 
land to be purchased is almost always covenanted to be settled, 
in the first instance, on the husband for life; and, therefore, there 
can be no breach of the covenant till the husband’s death. 

In the case of a trust or duty to purchase and settle land, or to 
sell land and dispose of the proceeds of the sale, it is plain that 
the creator of the trust or duty intends that those in whose favor 
the land to be purchased is to be settled, or in whose favor the 
proceeds of the land to be sold are to be disposed of, shall enjoy 
the money to be laid out in land from the time when it is first 
authorized to be so laid out to the time when it shall be actually 
laid out, or shall enjoy the land directed to be sold from the time 
when it is first authorized to be sold to the time when it is actually 
sold. How shall the creator of the trust or duty give effect to 
such his intention? Clearly, he can do so in one way only, namely, 
by making a gift of the money or the land, 2.¢., of the income 
of the one or the other, for the period of time just specified, to 
the person or persons who would have been entitled to receive 
the income of the land, if the money had been laid out in land, 
or to receive the income of the proceeds of the sale, if the land 
had been sold, as there would otherwise be a resulting trust as to 
such income in favor of the creator of the trust or of his repre- 
sentative, or, if a duty be created, instead of a trust, the land to be 
sold or the money to be laid out will continue to be the property 
of the creator of the duty, or of his representative, both at law 
and in equity, until the land is actually sold or the money laid out. 
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Accordingly, all well-drawn wills or deeds, creating such trusts or 
duties, contain such a gift in express terms.! Suppose, however, 
the creator of a trust or duty omits to make any such gift? It 
seems to be clear that the gift ought to be implied.? 

It may happen that the creator of a trust or duty, instead of 
making such a gift of the intermediate income of the money to be 
laid out in land or of the land to be sold, as is indicated in the 
preceding paragraph, directs that the money to be laid out shall 
comprise not merely the principal sum named, but also the inter- 
mediate income thereof, or that the money to be disposed of shall 
comprise, not only the proceeds of the land to be sold, but also 


1 Lechmere v. Earl of Carlisle, 3 P. Wms. 211; Guidot v. Guidot, 3 Atk. 254; 
Doughty v. Bull, 2 P. Wms. 320; Coventry v. Coventry, 2 Atk. 366; Thornton z. 
Hawley, 10 Ves. 129; Williams v. Coade, 10 Ves. 500; Biddulph v. Biddulph, 12 Ves. 
161; Kirkman v. Miles, 13 Ves. 338; Maugham v. Mason, 1 Ves. & B. 410; Hereford 
v. Ravenhill, 1 Beav. 481, 5 #i7d. 51; Wrightson v. Macaulay, 4 Hare 487 ; Batteste v. 
Maunsell, Irish Reports, 10 Eq. 97, 314. 

2 A gift of the proceeds of a sale of land to A for life is a gift to him of the rents 
and profits of the land till sale. Jn re Searle, [1900] 2 Ch. 829. This appears to be 
the true explanation of the decision in Earl of Coventry v. Coventry, 2 Atk. 366, 
where a testator, being seised in fee of the manor of A, and having a lease of the 
manor of B, directed his executors to exchange his manor of A for the reversion of . 
the manor of B. The manor of B, of which the Church of Lincoln was seised in fee, 
was situated in Oxfordshire, while the manor of A was situated in Lincolnshire and 
near the Church of Lincoln, and, for this or some other reason or reasons, the testator 
seems to have had no doubt that the exchange which he directed would be for the 
advantage of the Church of Lincoln, and, in fact, he gives as a reason for directing the 
exchange that he desired “to be a benefactor to the Church of Lincoln”; and it 
appears, therefore, not to have occurred to him that the Church of Lincoln might 
decline to make the exchange. Nevertheless, the Church of Lincoln did so decline, 
and its declination was the cause of the present suit. The testator had directed that, 
when the exchange was made, the reversion of the manor of B should be settled on 
his wife for life, remainder to his issue male by her in special tail, with divers 
remainders over ; and, under these limitations, the manor of B would, if the exchange 
had been made, have been vested in the plaintiff for life in possession, remainder to 
his issue in tail male; and, as the exchange could not be made, the plaintiff insisted 
that he was entitled to the manor of A; and it would seem that, on the principle stated 
in the text, he was entitled to the possession and income of the manor of A until the 
exchange could be made, and, if that time never arrived, he and those claiming 
under him would be entitled to hold possession of the manor of A in perpetuity ; and 
Lord Hardwicke so decreed, saying (369): “ Where a sum of money is given by the 
will of a testator to be laid out in the purchase of lands, or of lands in a particular 
county, and after they are bought to be settled upon such and such persons, if a bill is 
brought here, the constant ordinary course is to direct a purchase, and the produce of 
the money to go as the land itself, till purchased. This comes very near the present 
case... . It is carried too far, when it is said, no exchange can ever be made, for 
cheve ¢ is no time fixed for it, and therefore there may come a prebendary at bapren 
who may consent to the exchange.” 
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the intermediate income of the land;! and, in such a case, the 
income of the money or land must, of course, be accumulated till 
the money is laid out, or the land purchased. But, in the absence 
of an express direction to the contrary, it is clear that the inter- 
mediate income will go in the manner indicated in the preceding 
paragraph. 

In the case of Pearson v. Lane,? land was conveyed to trustees 
in trust to sell the same, and lay out the proceeds in other land, 
and settle the latter on the grantor for life, remainder to the first 
and other sons of the grantor and his then wife successively in tail, 
remainder to their daughters as tenants in common in tail, remain- 
der to the grantor in fee. Twenty-four years afterwards the 
grantor died, leaving two daughters, and thereupon, no sale of the 
land having been made, the daughters and their husbands levied 
fines of the land, and, twenty years later, the question arose 
whether the fines were valid, and had made the daughters equi- 
table owners of the land in fee simple absolute. And that was 
supposed to depend upon whether the daughters had an equitable 
freehold in the land when the fines were levied. If the land had 
been sold, and its proceeds reinvested in other land, as directed, 
the daughters would have become, on their father’s death, equitable 
tenants in tail in possession of the land purchased, under their 
father’s deed of trust, and equitable owners of the reversion in fee 
by descent from their father. Had they any estate in the land of 
which the fines were levied? Clearly, the deed of trust gave them 
none, either at law or in equity. What, then, became of the equi- 
table fee in that land immediately on the execution of the deed of 
trust? It resulted to the grantor, though subject to be devested 
by a sale of the land, as directed, and, on the grantor’s death, it 
descended to his daughters, though subject to the same condition 
subsequent. By virtue of this equitable fee, the daughters could 
have levied fines, but fines levied by them would not have de- 
stroyed nor affected the condition by which their equitable title 
was liable to be defeated, for, the title of the trustees being legal, 
the fines would have been inoperative and void as to them. There 
was, however, one way, and one way only, in which they could 
obtain a perfect legal and equitable title to the land, namely, by 
filing a bill against the trustees and compelling them to convey 


1 Short v. Wood, 1 P. Wms. 470; Pearson v. Lane, 17 Ves. 101; Biggs v. Andrews, 
5 Sim, 424. 
2 17 Ves. 
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the land to the plaintiffs, the ground for the bill being that, if the 
land were sold and other land purchased, the plaintiffs would be 
entitled to have the latter conveyed to them in tail, remainder to 
them in fee, and then they could, by levying fines, convert their 
estate tail into a fee simple absolute, and, therefore, as they could 
not levy fines effectively of the land held by the trustees, they 
were entitled to have the latter conveyed to them in fee simple 
without the levying of fines, their bill being a sufficient substitute 
for fines. 

Sir W. Grant, M. R., held, however, that the daughters and 
their husbands had acquired a perfect title to the land by the fines 
which they had levied, he being of opinion that the daughters were 
equitable tenants in tail of the land when the fines were levied, 
and hence that the fines had made them equitable tenants in fee 
simple; and, though it does not appear that they had obtained any 
conveyance of the legal title, yet no objection was taken to the 
title on that ground, nor does the case give any information as to 
the trustees or their acts subsequent to the conveyance of the land 
to them. Upon what ground did Sir W. Grant hold that the 
daughters were equitable tenants in tail of the land when the fines 
were levied? Upon the ground, first, that, though the deed of 
trust gave them in terms no estate in the land to be sold, yet, as 
the trustees took only a naked legal title, and the equitable title 
must be somewhere, a court of equity would ascertain where it 
was by inquiring for whose benefit the trust existed, z.¢., who was 
the cestut que trust, and that here the grantee’s daughters were the 
cestuis que trust, and consequently they took, under the trust deed, 
the same equitable estate that they would have taken in the land 
to be purchased, when purchased, namely, an equitable estate tail. 
To this, however, it may be answered that, though the daughters 
were cestuis que trust under the trust deed, yet they were to enjoy 
the land vested in the trustees only in the mode pointed out by the 
creator of the trust, namely, by its sale and the investment of the 
proceeds in other land, and that this was absolutely inconsistent 
with their having any interest in the land to be sold, except for 
so long as it should remain unsold. 

Sir W. Grant says: 1 “Where money is given to be laid out in 
land, which is to be conveyed to A, though there is no gift of the 
money to him, yet in equity it is his; and he may elect not to 


1 P. 104. 
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have it laid out: so, on the other hand, where land is given upon 
a trust to sell, and to pay the produce to A, though no interest in 
the land is expressly given to him, in equity he is the owner; and 
the trustee must convey, as he shall direct.” Undoubtedly this 
is true,! but why? Because A, being made the absolute owner of. 
, the land in which the money is to be laid out, or of the proceeds 
. of the land to be sold, the direction to lay the money out in land, 
or to purchase land, is inoperative and void. As A alone is inter- 
ested in the question whether the money shall be laid out in land, 
or whether the land shall be sold, so he alone has a voice in the 
decision of that question. It follows, therefore, that, while in 
terms the gift to A is only of the land in which the money is to be 
laid out, or of the proceeds of the land to be sold, the gift to him 
is, in legal effect, of the money to be laid out, or of the land to 
be sold, the direction to iay out the one, or tg sell the other, going 
for nothing. Why, thea, does the law thus wholly change the sub- 
ject of the gift, instead of simply giving effect to it according to its 
terms? Because the law cannot do the former for the reason just 
stated, and, therefore, it does the latter to prevent the purpose of 
the giver from being totally defeated. The law, therefore, changes 
the subject of the gift for the best of reasons, namely, ut res magis 
valeat quam pereat, 


C. C. Langdell. 
CAMBRIDGE, October, 1905. 


1 A gift of the proceeds of a sale of land is an absolute gift of the land itself. 
Jn re Daveron, [1893] 3 Ch. 421, 424. 
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THE CREATION OF THE RELATION OF 
CARRIER AND PASSENGER. 


S in the case of other persons engaged in a public undertaking, 
so in the case of a carrier of passengers, responsibility begins 
upon the acceptance by the carrier, in some way or other, of the 
person who thus becomes a passenger. This may be an express 
acceptance by the present assent of the carrier or his servant, or 
it may be an acceptance by the carrier, in advance, of everyone 
who complies with the terms of a certain offer. The latter is the 
commoner method of accepting passengers. “A railroad com- 
pany,” as Mr. Justice Knowlton put it,! “ holds itself out as ready 
to receive as passengers all persons who present themselves in a 
proper condition, and in a proper manner, and at a proper place, 
to be carried.” 

Either by securing express acceptance of himself as a pas- 
senger, or by complying exactly with the terms of the carrier’s 
offer, the passenger, to be such, must have come into a relation 
with the carrier based on the carrier’s consent to receive him. 
Without such consent one cannot become a passenger, even though 
one has a legal right to be received. If, for instance, the carrier 
should violate his legal duty by refusal to receive a proper person 
as a passenger, the latter would have an action against the carrier, 
but the action could not be based upon the duty of a carrier to 
a passenger. The carrier's wrong consists not in violating the 
right of a passenger, but merely in violating the right to become 
a passenger, —a very different right. 

This right to become a passenger is not the only right of a non- 
passenger against a carrier. One who intends to become a pas- 
senger at a future time may have an immediate right against the 
carrier of access to his office or conveyance, in order to make 
inquiries, to buy tickets, or to wait a reasonable time until the 
carrier is ready to receive him as a passenger. This right is inci- 
dental to the right to become a passenger. We shall see later that 
the exercise of the right does not necessarily and immediately 
make the person so exercising it a passenger. 


1 Webster v. Fitchburg R. R., 161 Mass. 298, 37 N. E. Rep. 165. 
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There are other non-passengers who have rights against the 
carrier, who do not themselves even intend to become passengers. 
Such are hackmen who come to the station to bring passengers, 
and relatives or friends who come to escort passengers to their | 
vehicle or to meet them on arrival. Such rights as these, like the 
rights of the intending passenger, are incidental to the business of 
the carrier, and derive their existence from actual or contemplated 
passenger-rights. 

It is not always easy to distinguish between the real passenger- 
rights and the subordinate incidental rights, or to say in some 
cases whether a party has become a passenger or is still in the 
exercise of a preliminary incidental right. But there is one im- 
portant consequence of the passenger-right having come into 
existence, that is, the obligation of the passenger to compensate 
the carrier. This obligation is the consequence, not the cause, of 
the existence of the relation; but as it is sometimes easy to see 
that no obligation to pay has arisen, the absence of such obligation 
determines the nature of the relation. For the carrier is entitled 
by the law to compensation only for exercising his business as 
carrier; and all the incidental duties of which I have spoken must 
be rendered without compensation. 

With this short preliminary statement of the principles govern- 
ing our subject, let us examine certain classes of cases in which 
the existence of the relation has been brought in question. 


Payment of Fare. 


It must be evident that the purchase of a ticket does not of itself 
render the purchaser liable for the payment of fare at any particu- 
lar time. He may take the next train, or wait for five years; he 
may use the ticket himself, or give it away; and it may never be 
used. The mere purchase of a ticket therefore does not make the 
purchaser a passenger; and stress is laid on the purchase of a 
ticket, in several cases, merely because it is in the particular case 
evidence of a bona fide intention to become a passenger. 

If the ticket is surrendered at a gate or door through which the 
person must pass to take the carrier’s vehicle, this, it is clear, makes 
the person a passenger; since he then pays his fare, which he is 
only obliged to pay as a condition of being accepted as a pas- 
senger. The payment therefore proves such acceptance.” 


1 Vandegrift v. West Jersey & S. R. R., 71 N. J. L., 60 Atl. Rep. 184. 
2 Illinois Cent. R. R. v. Treat, 179 Ill. 576, 54 N. E. Rep. 290. 
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On the other hand, the payment of fare is not necessary before 
a person becomes a passenger, but a passenger who takes a rail- 
road train expecting to pay a fare has already the relation of a pas- 
senger to the company, though a conductor has not yet appeared 
to collect a fare; since such a person is liable to pay a fare upon 
demand, and is in fact making a tender of the fare at the moment 
of getting on board the vehicle. A delay of the conductor in 
collecting the fare is due simply to the convenience of the com- 
pany, which might, if it chose, collect the fare from the passenger 
before permitting him to get on board the vehicle. The moment 
of beginning passage is the same, therefore, whether the fare is 
collected in advance, or is paid during the progress of the journey.! 


Waiting at Station for a Train, 


It must be obvious that the relation of carrier and passenger 
may arise before actual transportation has begun. Thus, if a 
person who intends to be carried is on board a vehicle which is 
ready to start he has become a passenger, though the vehicle has 
not yet started.2_ So one who is on a steamboat at a wharf, ready 
to start, is a passenger, though the boat has not yet started? 

One who is in the waiting-room of a station, waiting to take the 
carrier’s car, has been held to be a passenger,‘ but the question 
involved was merely the right of such person to safe premises, or 
to proper treatment by the carrier’s servants, and this right would 
exist independently of the relation of carrier and passenger. It is 
better, therefore, to speak of the obligation which the carrier owes 
“to one intending to become a passenger in one of its trains, who 
would have a right to use the waiting-room for a reasonable time 
before the arrival of the expected train.”® At any rate, if the 
intending passenger came to the waiting-room and remained there 
after the train had gone, he would clearly not be a passenger.® 


1 Mellquist v. The Wasco, 53 Fed. Rep. 546; Frink v. Shroyer, 18 Ill. 416; Ohio & 
M. R. R. v. Muhling 30 Ill. 9; Russ v. Steamboat War Eagle, 14 Ia. 363 (passenger 
on board boat at end of first half of a round trip, waiting for the boat to start back, is 
a passenger, though the return fare is not paid); Hurt v. Southern R. R., 40 Miss. 391; 
Houston & T. C. R. R. v. Washington (Tex. Civ. App.), 30 S. W. Rep. 719. 

2 Massiter v. Cooper, 4 Esp. 260. 

8 Hrebrik v. Carr, 29 Fed. Rep. 298. 

* Gordon v. Grand St. & N. R. R., 40 Barb. (N. Y.) 546; Norfolk & W.R. R. a. 
Galliher, 89 Va. 639, 16 S. E. Rep. 935. 

5 Devens, J., in Heinlein v. Boston & P. R. R., 147 Mass. 136, 16 N. E. Rep. 698. 

6 Heinlein v. Boston & P. R. R., supra. 
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It is commonly said that one who is on the platform of a railroad 
company, waiting for a train which he intends to take there as 
soon as it arrives, is a passenger. Here, again, it may be doubtful 
whether he is strictly a passenger, or is not, rather, an intending 
passenger to whom the carrier owes the duty of providing a safe 
platform. The distinction is not usually an important one. It 
became so, however, in a peculiar case where a drover about to go 
in the car with cattle was walking past the engine to get on board 
his car when he was hit by a piece of wood negligently thrown 
from the engine. His drover’s ticket exempted the carrier from 
liability. This exemption would become an agreement of the 
drover and binding upon him as soon as he used the ticket, or, in . 
other words, became a passenger upon the terms of the agreement 
in the ticket. The court held that the exemption was effectual 
because he had already become a passenger.? It might be argued 
that on the special facts of the case the drover was already bound 
by the terms of the ticket, because he had already come under an 
obligation to the carrier to take passage on the train, in order to 
take care of the cattle, which were already loaded. The case, 
however, was decided upon the general principle that a person 
upon a station platform about to take a train is a passenger. If 
under such circumstances the person in question, finding that he 
had forgotten some article which he desired to take along with 
him, had abandoned his intention to take that train, and had left 
the station, could it be argued that he was bound to pay a fare 
to the railroad company on account of the abandoned trip? It 
would seem not; and if not, upon principles already stated he 
should not be held strictly a passenger. 

An intending passenger who has bought a ticket, or is prepared 
to pay fare, and is passing over tracks of the company, under 
direction of its servants, or according to custom, toward the train 
which he is about to take, has been held to be a passenger.? But 
in the absence of usage or of the directions of the carrier, even a 
person in a station would not become a passenger by crossing a 
track toward his train. Crossing railroad tracks is not ordinarily 
a safe or proper way to present oneself to a railroad as a pas- 


1 Central R. R. v. Perry, 58 Ga. 461; Caswell v. Boston & W. R. R., 98 Mass. 194 ; 
Carpenter v. Boston & A. R. R., 97 N. Y. 494. 
2 Poucher v. New York C. R. R., 49 N. Y. 263. 


8 Allender v. Chicago, R. I. & P. R. R., 37 Ia. sete Warren v. Fitchburg R. R., 
8 Allen (Mass.) 227. 
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senger; and in the absence of express acceptance where the party 
relies on the general invitation of the carrier, it cannot be supposed 
that the carrier invites _— to take its trains in any other than 
a safe and proper way.! 

One walking along the public street toward the station with the 
intention of taking the train is certainly not yet a passenger;? nor 
a fortiori is one who is proceeding across the tracks directly from 
the street to the train. In such a case the intending passenger 
must at least have been received on the premises of the company 
before proceeding upon the tracks if he is to be regarded as a 
passenger. One who, merely in order to reach in the quickest 
way the platform from which his train starts, crosses the carrier’s 
tracks on his way from the sidewalk to the train, cannot be regarded 
as a passenger.’ 


Boarding a Moving Train. 


If a person gets on a moving train after it has started, he is 
“outside of any implied invitation” on the part of the carrier, and 
does not at once acquire the rights of a passenger.* 

In the Massachusetts case just cited, it is held that even his 
reaching the platform of the car safely does not give him those 
rights. “If he had reached a place of safety and seated himself 
inside of the car, the bailment of his person to the defendant would 
have been accomplished, so that he would not have been prevented 
from asserting such rights because of his improper way of getting 
upon the train. But we think that he could not assert them until 
he had passed the danger which met him on the threshold, and had 
put himself in the proper place for the carriage of passengers.” ® 

But a person in such a position, while unable to take advantage 
of the general invitation of the carrier, may of course become a 
passenger by being accepted as such by the proper agent of the 
carrier. If while standing on the steps he had been accepted as a 
passenger by the conductor, he would become a passenger; and 
the same result would follow if a brakeman attempted to help him 


1 Southern Ry. v. Smith, 86 Fed. Rep. 292 (he “did nothing to notify any of the 
officers or agents of the defendant company that he was even a prospective passenger ”). 

2 Southern Ry. v. Smith, supra; June v. Boston & A. R. R., 153 Mass. 79, 26 N. E. 
Rep. 238. 

8 Chicago & E. I. R. R. v. Jennings, 190 II]. 478, 60 N. E. Rep. 818; Webster v. Fitch- 
burg R. R., 161 Mass. 298, 37 N. E. Rep. 16s. 

* Merrill v. Eastern R. R., 139 Mass. 238, 1 N. E. Rep. 548. 

5 Holmes, J., in Merrill v. Eastern R. R , supra, at p. 240. 
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to the platform. In the Massachusetts case it appeared that a 
brakeman had seen him and told him “to get out of the way so 
that the [brakeman] could do his work.” This fact however was 
not regarded as making him a passenger; nor in another case 
was the fact that the person was seen by the conductor on the 
platform.! 

In other jurisdictions the courts are inclined to hold that a per- 
son becomes a passenger as soon as he reaches the platform in 
safety. This has been carried so far that if an intending passenger 
has wrongfully boarded a moving train, but has placed himself in 
a position of safety, and a servant of the carrier, intending to assist 
him, injures him, the person is regarded as having become a pas- 
senger.2, And this has been held even where the carrier’s servant 
instead of helping the person pushed him off; the person, having 
succeeded in getting aboard the train safely as a dona fide passenger, 
being treated as if he had done so before the train started.® 

If a person is injured while attempting to board a moving train, 
or to get upon a train in such a way that he does not at that time 
become a passenger, but he eventually gets on board and is 
accepted as passenger by the conductor, this acceptance does not 
relate back to make such person a passenger ad inztio, and there- 
fore make the carrier responsible as carrier for the injury.* 


Boarding a Street Car or Omnibus. 


It was early held that when a man, intending to take passage in 
a vehicle which has stopped to receive him, puts his foot upon 
the step or his hand upon a hand-rail, he has been accepted as a 
passenger, and the responsibility of the carrier toward him as a 
passenger begins. The leading case is the English case of Brien 
v. Bennett.6 An omnibus had stopped for a passenger, and just 
as the passenger put his foot on the step the omnibus started, 
throwing the passenger to the ground; the carrier was held liable. 
The case has been universally followed.® 


1 Illinois C. R. R. v. O’Keefe, 168 Ill. 115, 48 N. E. Rep. 294. 

2 Pennsylvania R. R. v. Reed, 60 Fed. Rep. 694. 

8 Sharrer v. Paxson, 171 Pa. 26, 33 Atl. Rep. 120. 

* Georgia Pac. Ry. v. Robinson, 68 Miss. 643, 10 So. Rep. 60. 

58C.& P. 724. 

§ Central Ry. v. Smith, 74 Md. 216, 21 Atl. Rep. 706; Gordon v. West End St. Ry., 
175 Mass. 181, 55 N. E. Rep. 990; Davey v. Greenfield & T. F. St. Ry., 177 Mass. 106. 
58 N. E. Rep. 172; Smith v. St. Paul City Ry., 32 Minn. 1, 18 N. W. Rep. 827; Steeg 
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When the carrier of a street railway or omnibus company sees 
the signal of an intending passenger, and stops to receive him, it 
would seem that the person whose signal is thus acted on by the 
carrier has at that moment become a passenger, even before he 
reaches the conveyance; for the act of the carrier in stopping the 
conveyance is an acceptance of the person as a passenger, and 
that person, having already induced the carrier to act for his bene- 
fit, has, it would seem, become responsible for the payment of fare. 
On each side, therefore, the relation of carrier and passenger has 
been established. This is in accordance with the reasoning of the 
court in the leading case of Brien v. Bennett,! where the carrier’s 
omnibus had stopped at a signal from the plaintiff. Lord Abinger 
said, “I think that the stopping of the omnibus implies a consent 
to take the plaintiff as a passenger.” 

In accordance with this reasoning it has been held in most cases 
that the relation of carrier and passenger was established the mo- 
ment the vehicle began to slacken its speed in response to the 
passenger’s signal.2, Where the invitation is express, there is no 
doubt of this. So where a train which was going slowly was 
flagged by an intending passenger, and the conductor told him 
to jump on, he became a passenger at once.® 

In Connecticut and Massachusetts, however, it is held that 
though the car stops in response to a signal, the person for whom 
it stops does not become a passenger until he reaches the vehicle.‘ 
In the Massachusetts case the judge at the trial charged that where 
the car had stopped to receive the intending passenger, “ thereby 
making an offer to be received and an acceptance of that offer,” 


v. St. Paul City Ry., 50 Minn. 149, 52 N. W. Rep. 393; Ganiard v. Rochester, C. & B. 
R. R., 121 N. Y. 661, 24 N. E. Rep. 1092; affirming s. Cc. 50 Hun (N. Y.) 22,2 N. Y. 
Supp. 470. And so of a person who steps upon the gang-plank of a steamboat: 
Northwestern U. P. Co. v. Clough, 22 Wall. (U. S.) 528; or upon the step of a steam 
railroad car: Texas & P. Ry. v. Edmond (Tex. Civ. App.), 29 S. W. Rep. 518. 

1 Brien v. Bennett, supra. 

2 Finkeldey v. Omnibus Cable Co., 114 Cal. 28, 45 Pac. Rep. 996 (“the slackening 
of the speed in response to his signal was an invitation from the driver for him to 
board the car”); White v. Atlanta St. R. R., 92 Ga. 494, 17 S. E. Rep. 672; Chicago 
St. Ry. v. Williams, 140 Ill. 275, 29 N. E. Rep. 672 (“it was a fair question for the 
jury whether, under all the circumstances, the plaintiff was not invited to get on the 
car. If he was so invited, he was a passenger”); Butler v. Glen Falls, S. H. & F. E. 
S. R. R., 121 N. Y. 112, 24 N. E. Rep. 187; Lewis v. Houston Elec. Co. (Tex. Civ. 
App.), 88 S. W. Rep. 489. 

8 Kansas & G. S. L. R. R. v. Dorough, 72 Tex. 108, 10 S. W. Rep. 711. 

4 Donovan v. Hartford St. Ry., 65 Conn. 201, 32 Atl. Rep. 350; Duchemin v. Bos- 

-ton E, Ry., 186 Mass. 353, 71 N. E. Rep. 780. 


| | 
| 
| 
| 
| 
| 
| 
| 


CARRIER AND PASSENGER. 257 


the intending passenger is entitled to the rights and protection of 
a passenger as he approaches the car to get on it, “ at least so far 
as any defect in that car is concerned.” The passenger in that 
case, while approaching the car, was injured by a sign falling 
from the car upon him. The Supreme Judicial Court of’ Massa- 
chusetts held the charge erroneous. In the course of his opinion 
Mr. Justice Barker said: 


“A person in such a situation is not in fact a passenger. He has not 
entered upon the premises of the carrier, as has a person who has gone 
upon the grounds of a steam railroad for the purpose of taking a train. He 
is upon a public highway where he has a clear right to be independently 
of his intention to become a passenger. He has as yet done nothing which - 
enables the carrier to demand of him a fare, or in any way to control his 
actions. He is at liberty to advance or recede. He may change his mind 
and not become a passenger. Certainly the carrier owes him no other duty 
to keep the pavement smooth or the street clear of obstructions to his prog- 
ress than it owes to all other travelers on the highway. It is under no 
obligation to see that he is not assaulted, or run into by vehicles or travel- 
ers, or not insulted or otherwise mistreated by other persons present. Nor 
do we think that as to such person, who has not yet reached the car, there 
is any other duty as to the car itself than that which the carrier owes to all 
persons lawfully upon the street. There is no sound distinction as to the 
diligence due from the carrier between the case of a person who has just 
dismounted from a street car and that of one who is about to take the car 
but has not yet reached it. . . . We are unwilling to go farther than the 
doctrine . . . that when there has been an invitation on the part of the 
carrier by stopping for the reception of a passenger any person actually 
taking hold of the car and beginning to enter it is a passenger.” 


The reasoning of the court has been given at length, because 
the case is of considerable practical importance in itself, and be- 
cause the authority of the court, even when opposed to the current 
of decisions, is great. The arguments used should therefore be 
analyzed with care. 

First, there is said to be no distinction between a passenger who 
has left a car and one who is about to take it. But the analogy of 
the carrier of goods makes this statement doubtful. When acarrier 
of goods accepts goods for immediate carriage, he at once becomes 
responsible as carrier, though the actual transportation may not 
begin until later; while at the end of the route he ceases to be 
liable as carrier and becomes responsible only as warehouseman 
at once on the ceasing of transportation, according to the view held 
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in Massachusetts, or at least after the lapse of a “ reasonable” 
time, as certain jurisdictions hold. The same reason which leads 
to this distinction in the case of the carriage of goods would sup- 
port it in the case of the carrier of passengers. 3 

Second, it is doubtless true that the carrier would not be 
responsible for protecting the intending passenger from assault 
or negligent injury by persons on the street; but this is quite 
consistent with his having already become a passenger. The duty 
of the carrier to protect a passenger against third persons is not 
absolute, but is limited by the power of the carrier to protect by 
the use of reasonable effort. The carrier, not being in control of 
the street traffic, cannot reasonably be called upon to furnish pro- 
tection against it. He would not be liable for an assault or negli- 
gent injury by a person on the street to a passenger actually on 
the car, under the circumstances supposed. 

Third, the statement that the carrier is not entitled to compensa- 
tion at once upon slackening his speed in response to a signal 
is very questionable. The carrier has been called upon to do 
something in the line of his business for a particular individual, 
a thing which only a passenger has a right to demand. It is 
admitted that the person would be a passenger the moment his 
foot touched the step, and therefore that the carrier would have 
a right to demand payment of fare; but the carrier has performed 
all the service for which this charge is made the moment he stops 
the car. It may be granted that it would be practically, difficult to 
collect fare if the person in the street changed his mind and turned 
away before he reached the car; so it would be if he turned away 
after placing his foot on the step: but that is not saying that the 
carrier must stop his car gratuitously. If the Massachusetts opin- 
ion is correct, there would seem to be no law to prevent a street 
car being compelled to stop at every street crossing on its route 
without being entitled to compensation. There is really no proper 
distinction between the person who has not yet put his foot on 
the step and the person who has just done so; the consensual 
relation dates from the moment of mutual consent, that is, the 
moment of response to the signal. 

It is clear, of course, that though the vehicle slackens its speed, 
if this is not done in response to a signal from the intending 
passenger, but independently, the intending passenger does not 
become entitled to the rights of a passenger. His dona fide 
belief that his signal has been seen and responded to is imma- 


1 
ay 
if 
i 
. 
¢ af 


CARRIER AND PASSENGER. 259 


terial; he must actually secure the consent of the carrier to the 
relation.? 


Riding in a Place not Intended for Passengers. 


When a person desiring to be transported enters a car or other 
part of a railroad train not intended for passengers, he does not 
thereby accept the carrier’s invitation; and if there is no express 
acceptance of him as a passenger he is not entitled to be so 
treated. In a Texas case? it appeared that an intending passenger, 
having money to pay his fare, came late to the station, and was 
just able to get on board the front platform of the first car as the 
train started. This proved to be the front platform of a baggage- 
car. The fireman, discovering him, compelled him to jump off by 
turning hot water from a hose on him; and in jumping he was 
injured. The Court of Civil Appeals held that he could recover 
asapassenger. ‘ While,” they said, “ the place one may be occupy- 
ing upon the train at the time of his injury may be important in 
determining whether or not he intended to pay his fare, it does 
not conclusively fix his status, either as a passenger or a tres- 
passer. It may be conceded that a person found in the position 
occupied by Eaton-Williams at the time he was injured is subject 
to the suspicion of being a trespasser; but if such person, having 
the means and intending to pay his fare, can, as Eaton Williams in 
this case did, give a reasonable excuse for why he was not ina 
passenger coach, he will, in law, be a passenger, and entitled to 
protection against the wrongful acts of the railroad company and 
its employés. Neither the carrier nor its employés can assume 
that a person on any car of a passenger train is a trespasser, and, 
if they treat him as a trespasser merely because he is not in one of 
the cars provided for, and usually occupied by, a passenger, and 
injury results therefrom, and the facts show that he is a passenger, 
the railroad company will be liable.” 


1 Jones v. Boston & M. R. R., 163 Mass. 245, 39 N. E. Rep. to1g; Schepers v- 
Union Depot R. R., 126 Mo. 665, 29 S. W. Rep. 712; Schaefer v. St. Louis St. Ry., 128 
Mo. 64, 30 S. W. Rep. 331 (“the offer must be made to become a passenger on one 
part, and an acceptance on part of the company of the paSsenger on the other, before 
the relation of carrier and passenger can be said to exist”); Pitcher v. People’s St. 
Ry., 154 Pa. 560, 26 Atl. Rep. 559, 174 Pa. 402, 34 Atl. Rep. 567 (“the company was 
entitled to some kind of notice of his intent to assume the relation of passenger before 
being charged with the duty of taking care of him as a passenger”’). 

2 Missouri K. & T. Ry. v. Williams (Tex. Civ. App.), 40 S. W. Rep. 350. 
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This decision was however reversed on appeal to the Supreme 
Court. One may become a passenger, the court said, by either an 
express or an implied contract. There was no express contract in 
this case; and “in order to raise such an implied contract, the 
party desiring to be carried by the railroad company must take 
passage on that part of the train provided by it for carrying 
passengers,” 

A case almost identical in its facts was decided in South Carolina 
between the first decision and the appeal in the Texas case; and 
largely on the authority of the Texas Court of Civil Appeals the 
plaintiff was held to be a passenger? Chief Justice McIver dis- 
sented, taking the same ground on which the Supreme Court 
placed itself in the Texas case. If, he said, “the plaintiff, with 
his ticket in his pocket, had got on the pilot, or the engine itself, 
or upon the tender, or upon the express car, it certainly could 
not, with any propriety, be said that he had thereby established 
the relationship of passenger between himself and the company. 
Why? Simply because such places are not the proper places for 
passengers to be received or transported; and it seems to me that 
the same may be said of a baggage car. If, then, the relationship 
of passenger and carrier had not been established between plaintiff 
and defesdant at the time of the accident, it is clear that the 
defendant company owed no duty to the plaintiff except such as 
it might owe him as a trespasser.” 

The reasoning of the dissenting opinion is hard to resist. The 
case is not like that of taking a wrong train by mistake; for there 
the person gets into a car intended for passengers, while here, as 
the Chief Justice pointed out, he knew that a baggage car was not 
prepared for the reception of passengers. The haste with which 
the plaintiff took the train has prevented him from so taking it as 
to make himself a passenger by bringing himself within the terms 
of the company’s invitation. Yet it must be clear that he can 
be treated in no worse way than an innocent trespasser; and if 
wantonly injured by a servant of the company in the course of his 
employment, the carrier should be liable. It was urged in the 
dissenting opinion in the South Carolina case that the servant was 


1 Missouri K. & T. Ry. v. Williams, 91 Tex. 255, 42S. W. Rep. 855. It is hard to 
see how the defendant could escape liability under the circumstances even by proving 
that the plaintiff was not a passenger; since the injury was wanton, and was ap- 
parently inflicted in the carrier’s service. 

2 Martin v. Southern Ry., 51 S. C. 150, 28 S. E. Rep. 303. 
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not acting in the course of the employment; but this view would 
seem to be mistaken. : 

The same facts came up in Illinois, and it was held that the per- 
son did not become a passenger by getting safely upon the plat- 
form.1 “A passenger must put himself in the care of the railroad 
company, and there must be something from which it may fairly 
be implied that the company had accepted him as a passenger.” 

The distinction is to be noted between persons who having once 
become passengers then go without permission of the company into 
some place not provided for passengers, and persons who, intending 
to become passengers, go in the first instance to such a place. 
While the latter do not technically become passengers at all, since 
they never place themselves within the terms of the carrier’s offer 
to receive them,? persons who have already become passengers 
do not forfeit that position by going into some car or some part of 
a car in which passengers are not allowed to ride. Such conduct 
may be negligent, and if the negligence contributes to an injury 
it may therefore bar recovery for the injury; but the recovery 
cannot be denied on the ground that the injured person was not a 
passenger.’ 

It often happens, however, that a person is received by the 
carrier’s servant into a vehicle not prepared for passengers, and is 
permitted to ride there. Such a reception will of course make the 
person a passenger provided the reception is within the authority 
of the servant; either because of express permission given by the 
carrier, or because the reception is within the apparent authority 
of the servant. 

A case of the first kind occurs when a railroad is accustomed to 
carry passengers in freight cars. Where such a custom exists, one 
received on a freight train is to be regarded as a passenger quite 
as much as one who rides on an ordinary passenger train.* 


1 Illinois C. R. R. v. O’Keefe, 168 Ill. 115, 48 N. E. Rep. 294. See Farley z. 
Cincinnati, etc., R. R., 108 Fed. Rep. 14. 

2 Bricker v. Campbell, 132 Pa. 1, 18 Atl. Rep. 983. 

8 Kentucky C. R. R. v. Thomas, 79 Ky. 160 (express car); Bard v. Pennsylvania 
Traction Co., 176 Pa. 97, 34 Atl. Rep. 953 (bumper of street car); Little Rock & 
F. S. Ry. v. Miles, 40 Ark. 298 (top of freight car); Merrill v. Eastern R. R., 139 
Mass. 238, 1 N. E. Rep. 548 (step of steam-car) ; New Orleans & N. E. R. R. v. 
Thomas, 60 Fed. Rep. 379 (top of cattle car). 

4 Hazard v. Chicago, B. & Q. R. R., 1 Biss. 503; Reber v. Bond, 38 Fed. Rep. 822; 
Ohio & M. R. R. v. Mahling, 30 Ill. 9; Ohio & M. Ry. wv. Dickerson, 59 Ind. 317; 
Missouri P. Ry. v. Holcomb, 44 Kan. 332, 24 Pac. Rep. 467; Whitehead v. St. Louis, 
I. M.& S. Ry., 99 Mo. 263, 11 S. W. Rep. 751; Perkins v, Chicago, S. L.& N.O.R.R., 


| 


| 
| 
| 
| 
| 
| 


262 HARVARD LAW REVIEW. 


A case of the second kind occurs when passengers are not 
uncommonly so carried on freight trains in that part of the coun- 
try, and one is permitted to ride on such a train by the conduc- 
tor. When for any reason the conductor has apparent authority 
to receive a passenger, and does so, the relation of carrier and 
passenger is established.} 

If a passenger is received by a servant of the carrier in a vehicle 
in which he knows that he has no right to ride, and that the con- 
ductor has no authority to permit him to ride, he does not become 
a passenger whether he pays fare or not. Thus where the conduc- 
tor informs him that passengers are forbidden to ride on a freight 
train, but he persuades the conductor to let him ride nevertheless, 
he is not a passenger.2. And on the same principle one is not a 
passenger who by permission of the carrier's servant or otherwise 
rides on a locomotive,’ a hand car,‘ a flat car,® or a construction 
train. In one case it appeared that the passenger was informed 
by a servant of the carrier that he could not, under the carrier’s 
rules, attach his own freight car to a passenger train and ride in it, 
as he. desired to do; but the servant afterwards permitted it. 
He was held to be a passenger.’ If the case can be supported, 
it must be on the ground that under the circumstances of the case 
he had reason to sup ose that the permission of the carrier had 
been obtained. 


60 Miss. 726; Murch v. Concord R. R., 29 N. H.9; Edgerton v. New York & H.R. R., 
39 N. Y. 227; I. & G. N. Ry. v. Irvine, 64 Tex. 529. So in a similar case of one riding 
on an engine: Lake Shore & M.S. R. R. v. Brown, 123 Ill. 162, 14 N. E. Rep. 197; or 
on a gravel train: Lawrenceburgh & U. M. R. R. v. Montgomery, 7 Ind. 474. 

1 Dunn v. Grand Trunk Ry., 58 Me. 187; Ohio V. Ry. v. Watson, 93 Ky. 654, 21 
S. W. Rep. 244; Lucas v. Milwaukee & S. P. Ry., 33 Wis. 41; Washburn v. Nashville 
& C.R.R., 3 Head (Tenn.) 638; Everett v. Oregon, S, L. & U. N. Ry., 9 Utah 340, 
34 Pac. Rep. 289. 

2 Stalcup v. Louisville, N. A. & C. Ry., 16 Ind. App. 584, 45 N. E. Rep. 802; 
Powers v. Boston & M. R. R., 153 Mass. 188, 26 N. E. Rep. 446; Eaton v. Delaware, 
L. & W. R. R., 57 N. Y. 382; Louisville & N. R. R. v. Hailey, 94 Tenn. 383, 29 S. W. 
Rep. 367; Houston & T. C. R. R. v. Moore, 49 Tex. 31; Gulf, C. & S. F. Ry. w. 
Campbell, 76 Tex. 174, 13 S. W. Rep. 19. 

* Files v. Boston & A. R. R., 149 Mass. 204, 21 N. E. Rep. 311; Stringer v. Mis- 
souri Pac. Ry., 96 Mo. 299; Rucker v. Missouri Pac. R. R., 61 Tex. 499. 

* Hoar v. Maine Central R. R., 70 Me. 65. 

5 Higgins v. Cherokee R. R., 73 Ga. 149 (semdle) ; Snyder v. Natchez R. R. & T. 
R. R., 42 La. Ann. 302, 7 So. Rep. 582. 

6 McCauley v. Tennessee, C. I. & R. R. Co., 93 Ala. 356, 9 So. 611; Graham v. 
Toronto, G. & B. Ry., 23 U. C. C. P. 514. 

7 Lackawanna & B. R. R. v. Chenowith, 52 Pa. 382. 
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Stealing a Ride. 


One who steals a ride upon a vehicle of the carrier, that is, con- 
ceals himself, intending to evade fare, is not to be regarded as a 
passenger; ! and the same thing is true where a person gets on 
board the carrier’s vehicle, refuses either to pay fare or to leave 
the vehicle, and succeeds in staying on the vehicle by force. Ina 
case of this sort a person entered a stagecoach with a revolver 
and compelled the driver to allow him to ride without payment of 
fare. The coach broke down, and he was injured and sued for 
damages; but it was held that he was not a passenger and could 
not recover damages.” 

So where a person is riding on a train, having used or intended 
to use a ticket which he knows he has no right to use, and conceal- 
ing or intending to conceal that fact from the conductor, he is not 
to be regarded as a passenger, even if the conductor permits him 
to ride.2 The consent of the conductor to accept the ticket is not 
material if the consent was obtained by fraud; though probably if 
knowing the facts the conductor allowed the substitution, the per- 
son so allowed to ride would be a passenger; * and clearly, if the 
carrier habitually permitted such substitution, in spite of the exact 
terms of the ticket, the person using it in accordance with the 
custom would be a passenger. 

A child traveling with an older person who refuses to pay his. 
_ fare is not entitled to be regarded as a passenger.® 

This doctrine seems unassailable, though the English Court of 
Queen’s Bench refused to say that the fraud of the older person 
would prevent the child becoming a passenger.’ And where the 
older person dona fide fails to pay for the child, though under 


1 State v. Baltimore & O. R. R., 24 Md. 84; Huehlhausen v. St. Louis R. R., or 
Mo. 332, 2 S. W. Rep. 315; Chicago B. & Q. R. R. v. Mehlsack, 131 Il. 61, 22 N. E. 
Rep. 812; Planz v. Boston & A. R. R., 157 Mass. 377, 32 N. E. Rep. 356; Barry v. 
Union Ry. (N. Y. App. Div.), 94 N. Y. Supp. 449. ; 

2 Higley.v. Gilmer, 3 Mont. go. 

8 Way wv. Chicago, R. I. & P. Ry., 64 Ia. 48 (non-transferable mileage-book is- 
sued to another); Union Pac. Ry. v. Nichols, 8 Kan. 505 (fraudulent impersonation 
of express messenger); Toledo W. & W. R. R. v. Beggs, 85 Ill. 80 (non-transfera- 
ble free pass issued to another). 

* Way w. Chicago, R. I. & P. Ry., supra. 

5 Great Northern Ry. v. Harrison, 10 Exch. Rep. 376. 

6 Beckwith v. Cheshire R. R., 143 Mass. 68, 8 N. E. Rep. 875. 

7 Blackburn, J., in Austin v. Great Western Ry., L. R. 2 Q. B. 442, 446. 
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the rules of the company a fare is due from a child of that age, 
the child has been held a passenger. 

It sometimes happens that a person enters a carrier’s vehicle 
prepared to pay fare if it is demanded, but hoping to escape the 
notice of the conductor and so avoid paying fare. It is hard to 
see how this form of fraud differs from that of a person riding on 
a non-transferable ticket issued to another; and the better view 
would seem to be that such a person is not a passenger until by 
paying his fare he is received as such by express consent of the 
conductor. } Before being so expressly received, he can make him- 
self out a passenger only by bringing himself within the terms of 
the invitation; and no invitation is extended to persons to enter 
the vehicle and try to “ beat” the company. Ina New York case, 
however, this view was not taken. It appeared in that case that the 
plaintiff had paid her fare, and taken passage on a ferryboat across 
a river, but on arriving at the other side, instead of leaving the boat, 
had crossed back again, without the payment of an additional fare. 
It was assumed that the fare paid on entering the boat covered 
only a single passage. It was held that since she did not attempt 


. to conceal herself on the boat she was a passenger on the return 


trip. The court said: 


‘*¢ She remained on the boat; did not go ashore, so as to pass through 
the gate at the landing. The employes of the company saw her there, 
and it was their business to demand her fare, if they intended to charge 
her. Their doing so would not render her liable to be held guilty of neg- 
ligence, or of being carried gratuitously, so as not to render the company 
liable for damages arising through negligence on their part.” ? 


However that may be, it is clear that if the traveler in such a 
case takes any step to conceal himself from the conductor he will 
not become a passenger. In one case of this sort it appeared that 
two persons were shipping horses over a railroad, and that by the 
laws of the road, as they knew, only one person was entitled to be 
carried free with the horses. A drover’s ticket was issued to one 
of them. The other also entered the stock car with the horses, 
having no ticket, but afterwards asserted that he was ready to pay 
his fare upon demand. The conductor would not ordinarily come 
to a stock car to collect fares from passengers. The court held, 


_ and it would seem rightly, that the person riding without a ticket: 


1 Austin v. Great Western Ry., L. R. 2 Q. B. 442. 
2 Barnard, J., in Doran v. East River Ferry Co., 3 Lans. (N. Y.) 105. 
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was not a passenger.! The general question whether a person rid- | 
ing ‘without a ticket but expressing his readiness to pay fare if 
called upon is a passenger or not is a question of fact.? 


Guest of a Servant of the Carrier. 


One who is riding in the carrier’s vehicle, not as ordinary pas- 
sengers ride, but upon invitation of the carrier’s servant, without 
paying fare, is not a passenger; his relation is with the servant, not 
with the carrier? 

Thus, where a yardmaster out of hours took an engine and car 
without permission of the defendant company, and invited persons 
to ride free in the car to a meeting, over a portion of the road not 
used for passenger trains, he was held not to have even apparent 
authority to act for the company, and the persons so riding were 
not passengers.* And where a party of children were invited by a 
servant of the carrier to ride on a train which was being shifted 
through the yard, they were not passengers.® 

In a few cases, however, it has been held that children riding on 
a vehicle by invitation of a servant of the company are entitled to 
be regarded as passengers. Thus, where the driver of a street car 
invited children to ride on the front platform, they were held to be 
passengers; ® and where a conductor invited a boy to ride in a 
freight train (on which passengers were sometimes carried) the 
boy was held to be a passenger.’ But these cases can hardly be 
supported on this point. The children concerned were clearly 


1 Gardner v. New Haven & N. Co., 51 Conn. 143. 

2 Ramm vz. Minneapolis & S. L. R. R., 94 Ia. 296,62 N. W. 751 (passenger on freight 
train, intending to pay fare, climbs on flat car because platform of caboose is crowded). 

8 Waterbury v. New York, C. & H.R. R. R., 17 Fed. Rep. 671 (riding on engine by 
consent of engineer); Atchison, T. & S. F. R. R.v. Headland, 18 Col. 477, 33 Pac. 
Rep. 185 (conductor induced to let plaintiff ride free on freight train); Toledo, W. & 
W. Ry. v. Brooks, 81 Ill. 245 (conductor induced to let plaintiff ride free on passenger 
train); Chicago & A. R. R. v. Michie, 83 Ill. 427 (riding on engine by consent of en- 
gineer); McVeety v. St. Paul, M. & M. Ry., 45 Minn. 268, 47 N. W. Rep. 809 (riding 
free on freight train) ; Woolsey v. Chicago, B. & Q. R. R., 39 Neb. 798, 58 N. W. Rep. 
444 (riding on engine by consent of fireman, to shovel coal) ; Robertson v. New York 
& E. R. R., 22 Barb. (N. Y.) 91 (riding on engine by consent of engineer). 

* Chicago, S. P. M. & O. Ry. v. Bryant, 65 Fed. Rep. 969. 

5 Reary v. Louisville, N. O. & T. Ry., 40 La. Ann. 32, 3 So. Rep. 390. 

§ Wilton v. Middlesex R. R., 107 Mass. 108; Muehlhausen ». St. Louis R. R., gt 
Mo. 332, 2 S. W. Rep. 315; Buck v. Power Co., 108 Mo. 185, 18 S. W. Rep. 10go. 

7 St. Joseph & W. R. R. v. Wheeler, 35 Kan. 185, 10 Pac. Rep. 461; Sherman v. 
Hannibal & S. J. R. R., 72 Mo. 62 (semd/e) ; Whitehead v. St. Louis, I. M. & S. Ry., 
99 Mo. 263, 11 S. W. Rep. 751. 
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guests of the servant, not of the carrier. However far the apparent 
authority of a conductor may be held to extend, it cannot cover 
an invitation to ride free; free carriage is not the carrier’s business. 

If one riding free by invitation of a servant is not a passenger, 
a fortiort one who by misrepresentation induces the servant to let 
him ride free is not a passenger;? and still more clearly one who 
bribes the servant by a small fee to let him ride without paying the 
regular fare is not a passenger.” 

It will be noticed that the cases follow closely the principle laid 
down at the beginning of this article; and that to prove himself a 
passenger one must prove either actual acceptance as such by a 
servant having authority, or else an exact compliance with the 
terms of an invitation extended ‘by the carrier to the public. 


Joseph H. Beale, Jr. 


CAMBBIDGE, MAss. 


1 Condran v. Chicago, M. & S. P. Ry., 67 Fed. Rep. 522. 

2 McNamara v. Great Northern Ry., 61 Minn. 296, 63 N. W. Rep. 726; Janny v. 
Great Northern Ry., 63 Minn. 380, 65 N. W. Rep. 450; Brevig v. Chicago, S. P. M. & 
O. Ry., 64 Minn. 168, 66 N. W. Rep. 4o1. 
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THE CONVEYANCE OF LANDS BY ONE 
WHOSE LANDS ARE IN THE ai 
POSSESSION OF ANOTHER. 


HERE a person, whose land is in the adverse possession of 

one claiming a freehold, attempts to convey the land without — 
first terminating the adverse holding, there is much diversity of 
authority as to the result. A statement of the various rules and 
an historical review of the reasons for them is here attempted. 


English Law Prior to the Pretended Title Act of 1540. 


The basic idea of the old system of land laws was seisin,! at least 
after the word seisin ceased to cover all kinds of possession,? and 
_ became only the possession of one who, by right or by wrong, had 
a freehold estate in the land. We must, therefore, at the outset 
get a clear idea of seisin and also of disseisin and the other forms 
of adverse possession known to the old law. 

Seisin was a feudal word. He who had seisin by virtue thereof 
performed the feudal duties and enjoyed the rights of tenure that 
went with estates thought worthy to be held by a freeman, z. ¢., 
those that went with estates of freehold. ‘The man who is seised 
is the man who is sitting on land”;* he is the man who, in the 
eyes of the feudal law, was the representative of the land for the 
time being, and as such owed fealty and performed homage. Lord 
Mansfield defines seisin, substantially, as that which was handed 
over by the ceremony of livery of seisin, which was the ceremony 
of feudal investiture; * but that definition is not helpful except to 
show that, because livery of seisin was necessary only where free- 
hold estates were created or transferred, seisin is a word used 
properly only where freehold estates are involved. A much better 


1 “Tn the history of our law there is no idea more cardinal than that of seisin.” 
Pollock and Maitland, Hist. of Eng. Law ii. 29. 

2 That early in the law seisin meant only possession, see Pollock and Maitland ii. 
31 ff.; Williams, Real Property, 17th ed., 35. 

8 Day v. Solomon, 40 Ga. 32, 33-4. * Pollock and Maitland ii. 29. 

5 “Seisin is a technical term to denote the completion of that investiture by which 
the tenant was admitted into the tenure, and without which no freehold could be con- 
stituted or pass.” Taylor v. Horde, 1 Burr. 60, 107. 
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definition is the following: “It is only a possession, coupled with 
an actual claim of a freehold, or possession under such circum- 
stances that the law presumes such a claim, which amounts to a 
seisin. . . . Seisin, then, may be defined to be possession of land 
under a claim, either express or implied by law, of an estate 
amounting at least to a freehold.” ! So, too, the possession itself 
may be actual or implied by law. -Where the possession is actual 
we have seisin 7 deed or in fact; where it is implied by law, we 
have a right of immediate possession of land treated as possession, 
so as to give seisin 7z Jaw. Seisin in law was thus a fictitious or 
constructive seisin which the law recognized in an heir or devisee 
the very moment the ancestor or testator died, or in the remainder 
man or reversioner on the death of the life tenant in possession.? 
While seisin in law was good for some purposes, it was so slight a 
thing that when the heir, for instance, entered and thereby obtained 
seisin in fact, the latter seisin forthwith merged and put an end to 
the seisin in law, 2. ¢., the right of immediate possession of the 
freehold was swallowed up in the actual rightful possession. The 
fundamental idea about seisin was that while there were two kinds, 
there could be at a given moment for a given piece of property 
only one seisin,’ and only one kind. 

Disseisin was the wrongful taking away from the real owner of 
his actual seisin. ‘‘ Disseisin was formerly a notorious act, when 
the disseisor put himself in the place of the disseisee as tenant of 
the freehold and performed the acts of the freeholder and appeared 
in that character in the lords’ court; ”* or, as Lord Mansfield put 
it: “ Disseisin, therefore, must mean some way or other turning 
the tenant out of his tenure and usurping his place and feudal rela- 
tion.”®> How this was accomplished originally, unless the lord 
conspired with the disseisor, we do not know.® It is sufficient for 


1 Towle v. Ayer, 8 N. H. 57, 58-9. 

2 In Bracton’s time there could be a vacant seisin. The fiction of seisin in law 
came later. Pollock and Maitland ii. 60. 

8 « Wash., Real Property, 6th ed., 54, § 95. 

* Lord Ellenborough in William v. Thomas, 12 East 141,155. See 4 Kent Com. 
482. 

5 Taylor v. Horde, supra, at p. 107. 

6 “From what we know of the feudal law it does not appear how a disseisin could 
be effected without the consent or connivance of the lord ; yet we find the relationship 
of lord and tenant remained after the disseisin. Thus, after the disseisin the lord 
might release the rent and services to the disseisee ; might avow upon him; and if he 
died, his heir within age, the lord was entitled to the wardship of the heir.” Hargrave 
and Butler’s note to Litt. § 448. 
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our purpose that disseisin was early possible, and that every 
wrongful taking of seisin from the real owner was not necessarily 
a disseisin. That only was disseisin, where some one entered upon 
and ousted one who had taken actual possession under claim of 
freehold.! Certainly this was true of actual disseisin, though there 
was a disseisin by election, where persons, to avail themselves of 
the remedy by assize, frequently were allowed to suppose or admit 
themselves to be disseised when they were not.2, Whatever may 
be true of the law of to-day, there was in the early common law a 
clear distinction between disseisin and other forms of adverse 
possession ; for unless actual seisin was interfered with, or could be 
regarded as interfered with for the purposes of the action, there 
was no disseisin, though there might perhaps be an abatement or 
some other form of adverse possession. 

From disseisin we pass to the other forms of adverse possession. 
Putting an end to seisin in. law by wrongfully taking actual seisin 
constituted the kinds of adverse possession known as abatement 
and intrusion, while there were also other kinds of adverse pos- 
session known as discontinuance and deforcement. 

A stranger’s unlawful entry under claim of freehold and re- 
tention of possession of land which had descended to an heir or 
passed to a devisee who had not yet entered was known as abate- 
ment. He did not disseise the heir or the devisee, because they 
did not have actual seisin, but he entered upon the vacant posses- 
sion and abated, z.¢., overthrew, the freehold of the heir or 
devisee,® who then had a right of entry as well as of action.‘ 

Intrusion was of two kinds: the first was the same as abatement, 
except that it concerned the remainder man or reversioner after 


1 3 Bl. Com. 169; Co. Litt. 153 b.; Litt. § 279; 4 Kent Com. 482. 

2 Curiously enough, Lord Mansfield extended the meaning of disseisin by election 
to cover the case of an owner refusing to consider himself disseised, where, by the 
early law, he actually was disseised. “In Taylor v. Horde, 1 Burrow 60, the princi- 
ples of the common law were ably shown by Mr. Knowler to be, that a wrongful pos- 
session by a stranger and feoffment by him passed to the feoffee an actual immediate 
estate of freehold, with all its rights and incidents, defeasible only by the lawful owner, 
whose right of entry, however, was taken away by a descent cast on the heir of the 
feoffee. Lord Mansfield, however, held that mere acts of intrusion or trespass, 
followed by a feoffment, could not thus turn the lawful owner into a disseisee, unless 
he should elect to consider himself disseised, and this doctrine has been since gener- 
ally adopted in the English cases (Jerrett v. Weare, 3 Price 575; Goodright v. For- 
rester, 1 Taunt. 578 ; Doe v. Lynes, 3 B. & C. 388), notwithstanding the earnest stand 
made against it by Mr. Preston and Mr. Butler. Preston on Abstracts 279; Butler’s 
note to Co. Litt. 330b.” Rawle, Covenants for Title, sth ed., § 38, note. 

8 3 Bl. Com. 167-8. * 3 Bl. Com. 175. 
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the death of the life tenant in possession; and the second was the 
same as disseisin except that the would-be disseisor, or the ousted 
party, was the king. In the first there could be no disseisin, 
because the remainder man or reversioner did not have actual seisin. 
In the second there could be no disseisin, because the king could 
not take the subject’s seisin, for that was held of the king and the 
king could hold of no one, while a subject could not take the king’s 
seisin, for a subject must hold of the king, whereas the king’s hold- 
ing was allodial. In iatrusion, as in abatement, the dispossessed 
party had a right of entry as well as of action? 

A feoffment by a tenant in tail in fee or in tail, or for the life of 
the feoffee was a discontinuance. So, too, prior to the Statute 32 
Henry VIII, c. 28, the alienation of a husband seised jure uxoris 
worked a discontinuance of the wife’s estate. Moreover, “a dis- 
continuance is the effect of a disseisin, when, on certain events, the 
person disseised has lost his right of entry upon the disseisor and 
can only recover by action.”® Where the tenant in tail worked a 
discontinuance, that meant that on his death neither the heir in tail, 
nor those in remainder or reversion, could enter, but instead they 
had only a right of action, requiring strict proof. 

Deforcement, while broad enough to include disseisin, abate- 
ment, intrusion and discontinuance, had also a narrower meaning 
when discriminated from them: “Such a detainer of the freehold 
from him that hath the right of property but never had any pos- 
session under that right, as falls within none of the injuries which 
we have before explained.”*® It covered, for instance, the case 
where the entry was originally lawful but the detainer has become 
unlawful, 2. ¢., where a lessee for years, after the expiration of his 
term, refuses to deliver up the possession. In deforcement, as in 


1 Taylor v. Horde, supra, at p. 109. Webb v. Marsh, 22 Can. Supreme Ct. 437, 441. 

2 3 Bl. Com. 175. 

8 Hargrave & Butler’s note to Litt. § 448. 

# 2 Bl. Com. 198; 3 Bl. Com. 171-2. 

5 3 Bl. Com. 172-3. 

® 3 Bl. Com. 173. Later, with reference to fines and the statutes of limitation, 
adverse possession was discriminated in English law from disseisin without being 
called deforcement. For instance, it was held that a tenant at sufferance could not be 
a disseisor since his entry was not wrongful. Doe v. Perkins; 3 M. & S. 271. See 
Doe d. Souter v. Hull, 2 D. & R. 38. Yet, where it was wrongful for him to stay in 
possession he could acquire title by adverse possession under the statute of limitations, 
since there the question was wholly one of whether the possession was inconsistent 
with a freehold in the real owner. Doe v. Gregory, 2 Ad. & E.14. See Cholmondeley 
v. Clinton, 2 J. & W. 1, 164. Soa lease by a stranger and entry by the lessee was not 
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discontinuance, there was no right of entry, but only a right of 
action.! 

The terms having been defined, our first question is: Could the 
disseisee of lands convey them during the disseisin? Because at a 
given moment only one seisin was possible for a given piece of 
land, and because to make a valid conveyance of a freehold at 
common law it was necessary for the feoffor to hand this seisin 
over to his feoffee by the ceremony known as livery of seisin,? this 
question of whether a disseisee could convey during the disseisin 
necessarily has very narrow limits. Indeed the limits are so 
narrow that the general impression is that the question is not 
debatable. 

So far as the ceremony of livery of seisin 7” fact is concerned, 
z.¢., livery of seisin where the parties actually went on the ground 
and there made the conveyance and performed the ceremony, the 
question certainly is not debatable; for the entry by the disseisee 
for the purpose of the conveyance restored his seisin and so took 
away from him the character of a’disseisee.2 Where there were 
several in possession only the one who had the legal title had the 
seisin ;* and while livery in deed required the delivery to the feoffee 
of what was known as a vacant possession, that seemingly was 
complied with where all persons who had any “ lawful” estate or 
possession in the land conveyed joined in or consented to the livery 
or else were absent from the premises.® 


a disseisin in fact, without an entry by force or an avowed intention to disseise. Jerrett 
v. Weare, 3 Price 575. But in 1833 by the Real Property Act of 3 and 4 Will. IV, 
c. 27 (amended in 1874 by 37 and 38 Vict. c. 57) the distinction between adverse pos- 
session and disseisin was ended in England. Nepean v. Doe d. Knight, 2 M. & W. 
894; see Culley v. Taylerson, 3 Per. & Dav. 539. Under that act one gets title by 
limitation, not by virtue of adverse possession, but in general because certain fixed 
times have elapsed since the former owner acquired rights of entry, distress or 
action. 

1 3 Bl. Com. 175. 

2 Livery of seisin was the formal delivery of possession necessary at common law 
where one, who by right or by wrong, had a freehold estate, conveyed to one who was 
to take a freehold estate. It should be discriminated from the feoffment of which it 
was a part. A feoffment included both (1) a livery of seisin, ¢. ¢.,an outward symbolic 
transfer of that possession which goes with a freehold, and (2) a statement in the form 
required by law of the precise freehold estate granted. The livery transferred the 
possession ; the statement of the estate granted fixed the rightful limits of that pos- 
session, or, in other words, defined the feoffee’s title. Williams, Real Property, 17th 
ed., 139. 

8 Co. Litt. 48 b, 49a; see Knox v. Jenks, 7 Mass. 488. 

* Litt. § 701; see Barr v. Gratz, 4 Wheat. (U. S.) 213, 223; 4 Kent Com. 482. 

5 Shep. Touch. 213. It was because of the need of giving a vacant possession that 
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But what about livery 7x Jaw? There the feoffment was made 
not on the land, but in sight of it. Where a feoffment with such 
livery was made it was ineffective unless the feoffee actually entered 
during the life of the feoffor,! or unless, not daring to enter for fear 
of his life or bodily harm, he made yearly his “ continuall claime” ? 
in due form of law as near the land as possible; * but if the feoffee 
entered in the lifetime of the feoffor, or in a proper case made due 
continual claim, it would seem, on principle, that he would get 
title even if the feoffor was disseised at the time of the feoffment.! 
If the feoffee actually entered on the disseisor he would wrest the 
seisin from the disseisor and have it as effectually as if the disseisee 
had entered before the feoffment,® while, if the feoffee made duly 
his continual claim he would accomplish the same result, because 
such continual claim constituted an entry in law, “which entry in 
law is as strong and as forcible in law as an entry in deed, and that 
as well where the lands are in the hands of one by title as by 
wrong.”® Neither Littleton nor Coke appears to discuss this case 
of a disseisee conveying by livery i in law; but that is probably be- 
cause they never knew such a case to arise.?7 Such a conveyance 


“if a man entered and made a feoffment, the owner being upon the land, the feoffment 
was void.” 1 Wash., Real Property, 5th ed., 35, § 78. 

1 “The death of either party [before entry] I agree would make it [livery in the 
view] void; for if the feoffor dies his heir is in by descent; if the feoffee dies and his 
heir enter, he must be a purchaser, which he cannot be by the feoffment not being 
made unto him, and by descent he cannot claim because his ancestor not entering, he 
was never seised.” Poll. 48. 

2 Continual claim was abolished in England by the Statute 3 and 4 Will. IV, 
©. 27, tt. 

8 2 Bl. Com. 316. 

4 Where Sheppard’s Touchstone, speaking “Of a Grant” said: “ And therefore if 
a man have disseised me of my land, or taken away my goods, I may not grant over 
this land or these goods until I have seisin of them again ” (Shep. Touch. 240), the 
language clearly had no application to feoffments, but only to grants. Besides, com- 
ing after Coke on Littleton, the author of Sheppard’s Touchstone is subject to the 
comments on Coke made in note 7 znfra. 

‘5 “ Where a man that hath title to enter, comes into possession, the law doth exe- 
cute the estate to him.” Argument of Pollexfen in Parsons v. Perns, 1 Mod. gt. 

6 As Littleton expresses it, where one entitled to make a continual claim makes it, 
“ Presently by such claime hee hath a possession and seisin in the lands as well as if 
hee had entered in deed, although hee never had possession or seisin of the same lands 
or tenements before the said claime.” Litt. § 419. See also 3 BI. Com. 175. 

T As late as Trinity Term, 28 Hen. VIII—a number of years after the death of 
Littleton — Shelley, J., said: “ And no man ever saw a livery by the view unless for a 
cause material to suppose in enforcing the matter: as if to say that land was on the 
other side of the Thames to which the feoffor could not come for the water; or at 
the door of a church, when a man endows his wife of land within the view, it is well 
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was Clearly possible under the principles which they laid down,! and 
a strong argument in favor of its legality is found in the fact that 
while livery in deed required, as we have seen, the delivery of a 
vacant possession, the absence from the land of those having es- 
tates therein, or their consent if on the land, was not necessary in 
the case of livery in law.2 It would therefore seem as if at com- 
mon law, despite the general assumption to the contrary, a dis- 
seisee by a feoffment made with livery in law could convey during 
the disseisin;* but such livery was effective, if at all, only where 
the disseisee still had his right of entry as well as his right of action. 
Where the disseisee had only a right of action left, he had nothing 
to convey, for the common law doctrine against maintenance made 
the right of action non-assignable, but where he had his right of 
entry, that was sufficient interest in the land to enable him, by 
livery in law, to create a new right of entry in his feoffee,* even 
though the feoffor’s own right of entry was not transferable Since 


enough, for that is made in consideration of dower.” Dyer 18b. (On the dower 
point see 38 Edw. III, Pl. 11, stated in Poll. 53.) The very early English conveyancers 
were too careful to experiment. 

In Littleton’s time, therefore, the situation discussed in the text had not arisen, and 
Coke’s subsequent failure to consider it is due to the fact that as he was not born until 
after the passage of the Pretended Title Act, he had no occasion to consider anything 
but the effect of that act. 

1 That is, of course, apart from the Pretended Title Act. Coke saw that a convey- 
ance by a disseisee was prohibited by that act. Co. Litt. 369 a. 

2 5 Encyc. of Laws of Engl., 330. 

8 A disseisee who, by continual claim, had recovered seisin from one who still con- 
tinued in adverse possession, could undoubtedly convey by feoffment with livery in 
law. That sort of case, and cases where a disseisor of short occupancy, and a disseisee 
of short reoccupancy, conveyed to people powerful enough to get the better of their 
opponents gave rise to the Pretended Title Act. 

* This new right of entry was really a power of attorney to enter. That was why it 
terminated on the feoffor’s death, and moreover was why livery in law must be made 
by the party himself, though livery in deed could be given by attorney. Of course be- 
fore a man could authorize another to enter, he must himself have at least a right of 
entry; but if he had that, then the power of attorney to enter which he gave to his 
feoffee by livery in law was irrevocable except by death. See Parsons v. Perns, 
1 Mod. 91, where the marriage of the feoffor to the feoffee after a feoffment within 
view, and before entry, did not revoke the feoffee’s power to enter under the 
feoffment. 

5 A disseisee’s own right of entry seems to have been untransferable, because, in its 
nature, too slight a thing to survive transfer. Coke, to be sure, gives the reason for 
its non-assignability to be maintenance, but that does not explain it satisfactorily. 
Maintenance will explain the non-assignability of the disseisee’s right of action, but 
nothing short of inherent incapacity for transfer, unless authorized by legislation, will 
explain the non-assignability of his right of entry. By statute in England, and many 
states of the United States, rights of entry have at last been infused with enough 
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at best, therefore, a disseisee could alienate by livery in law, only 


where he still had a right of entry, he could do so only in his life-_ 


time and that of the disseisor, and not then if the disseisor en- 
feoffed another, and that other continued in panes a year and 
a day.} 

And now a word about the other forms of adverse possession. 
Only abatement and intrusion were like disseisin in being termina- 
ble by entry, and only they, therefore, permitted of feoffment by 
livery in law. In discontinuance and deforcement there was only 
a right of action in the ousted party, to assign which would be 
maintenance. In abatement and intrusion, as in disseisin, the right 
of entry might be lost by the death of the abator or intruder,? and 
presumably by the feoffment of the abator or intruder and posses- 
sion by the feoffee for a year and a day. 

As the Statute of Uses was passed in 1535, five years before the 
Pretended Title Act, it is necessary to say a word here about con- 
veyances operating under that statute. While a feoffment could 
have, and often did have, a tortious operation, all conveyances 
under the Statute of Uses were innocent, z. ¢., like common law 
grants, such conveyances passed only that which the grantor had.’ 
As the Statute of Uses operated only to transfer possession from 
one man to another, it could not give it to the second man unless 
the first man had it. Conveyances under the Statute of Uses 
could be effective, therefore, only where the covenantor or bar- 
gainor had actual possession, or his right to possession was undis- 
puted. A feoffment to uses, made with livery in law, would 
doubtless pass the seisin of a disseisee if the feoffee actually entered 
or made due continual claim, but until the feoffee got the seisin 
under the feoffment, the Statute of Uses could not operate to give 
the seisin to the cestut gue use. Soacovenant to stand seised could 


vigor and capacity to be transferred effectually by will and by conveyance inter 
1 “Tf the disseisor died after one year’s non-claim, the descent to his heir gave the 


_ heir the right of possession and took away the true owner’s entry. The Statute 32 


Hen. VIII, c. 33, requires five years’ non-claim. The feoffee of a disseisor acquired title 
of possession . . . by one year’s non-claim. The descent to his heir remains privileged 
as it was at common law; for the 32 Hen. VIII, c. 33, extends not to any feoffee 
of the disseisor immediate or mediate. Co. Litt. 256a. The feoffee of a disseisor 
was favored; because he came innocently into the tenure by a solemn and public 
investiture with the lord’s concurrence.” — Lord Mansfield in Taylor d. Atkyns v. Horde, 
supra, at p. 108. 

2 3 Bl. Com. 176. See note 5, p. 273, supra. 

® Jackson v. Brinckerhoff, 3 Johns. Cas. (N. Y.) 101, 104. 
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have effect as a conveyance under the statute only where the cove- 
nantor was seised. So, under a bargain and sale deed, or under a 
bargain and sale lease (the kind used in conveyance by lease and 
release), possession could pass only where the bargainor had it. 
By conveyances under the Statute of Uses, therefore, the rightful 
owner could not pass title to his grantee while some third nan 
wrongfully held the seisin.? 

Prior to the Pretended Title Act, therefore, there could be no 
conveyance at common law of lands in the adverse possession of 
another, except where the true owner either (1) entered and made 
a feoffment on the land with livery in fact, or (2), in the case of 


abatement, intrusion and disseisin made a feoffment with livery in - 


law before the death of the abator, intruder or disseisor (or before 
the expiration of a year and a day after feoffment by such a one), 
and thereafter during his life his feoffee either actually, or by mak- 
ing continual claim, entered; and no conveyance operating under 
the Statute of Uses could be effective unless the covenantor or 
bargainor had possession, or the feoffee to uses got seisin. 


English Law After the Pretended Title Act of 1540. 


In 1540 Parliament passed the Pretended Title Act. That act 
provided that no person should bargain, sell or obtain “ any pre- 
tenced rights or titles,” or take, promise, grant or covenant to have 
any right, title or interest in real property, unless the persons 
bargaining, selling, etc., their ancestors, or those under whom they 
claimed, should have been in possession of the real property, or of 
the reversion or remainder thereof, or taken the rents or profits 
thereof, for one whole year next before the transaction, upon 
penalty that the seller, etc., and the buyer, etc., with knowledge of 
the lack of possession should each forfeit the whole value of the 
property, one-half to go to the king and one-half to the informant.? 


1 See Rawle, Covenants for Title, 5th ed., 63, and see the following cases under the 
Pretended Title Act: Doed. Dunn v. McLean,1 U.C. Q. B. 151; Doed. Bouter zv. 
Savage, 5 U. C. Q. B. 223; Doed. Simpson v. Molloy, 6 U. C. Q. B. 302; Hopkins v. 
Ward, 6 Munf. (Va.) 38; See v. Grenlee, 6 Munf. (Va.) 303. 

2 32 Hen. VIII, c. 9, § 2. “ It will be observed that the first provision against buy- 
ing or selling speaks of ‘ pretenced’ rights or titles, while the second provision against 
taking any promise or covenant omits the word ‘pretenced.’ But in our opinion both 
branches of the section refer to the same class of rights and titles. . . . The question, 
therefore, is, what is a ‘ pretenced’ right or title within the meaning of the statute. 
This term in our opinion applies either to a title for which in fact there is no founda- 
tion, or to a right or title which, though not fictitious, was not, as the law stood at the 
date of this enactment, capable of being conveyed. . . . All dealings with rights of 
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This statute ended all question as to the right of a disseisee to 


convey. Whatever may have been true before the statute, no one 
after it could convey during another’s adverse possession so as to 
affect that other.} 

The Pretended Title Act is often spoken of as an affirmance of 
the common law,? but it certainly went farther than the earlier 
law. By the earlier law a disseisor did not have to be in posses- 
sion a year before making a conveyance, but after this statute he 
had todo so. By the earlier law a disseisee did not have to wait 
a year after he re-entered before conveying, yet by a literal con- 
struction of this statute he was required to do just that,’ though a 
more liberal construction was advocated.* All that can possibly 
be meant by calling the act an affirmance of the common law is 
that maintenance was interdicted by the common law, and this 
statute was aimed at one form of maintenance. The mischief at 
which the act was aimed “ was that individuals possessed of rights, 
real or pretended, transferred them to persons more able, or more 
disposed, than themselves to litigate them. This was considered 
to be a great evil.”® Despite the opinion of Montague, C. J., to 
the contrary,® this statute really altered the common law, for it 
made bad some conveyances which at common law were good. 


entry, except by release to the person in possession, were, therefore, previously to 
the statute of 8 and 9 Vict., dealings with ‘ pretenced’ rights and titles within the 
meaning of the act of Hen. 8.’—Cotton, L. J., in Jenkins v. Jones, 9 Q. B. D. 128, 
134-5; 

' By sec. 4 of the act, one in possession for the year could purchase pretenced titles 
or get them in any reasonable ways. 

1 Co. Litt. 369 a; Underwood v. Lord Courtoun, 2 Sch. & Lef. 65. 

2 Montague, C. J., in Partridge v. Strange, 1 Plowd. 77; Doe d. Williams v. Evans, 
1 C. B. 717; Jenkins v. Jones, supra, at p. 135. See Hathorne v. Haines, 1 Greenl. 
(Me.) 238, 247; Bishop of Toronto v. Cantwell, 12 U. C. C. P. 607, 610. 

8 Hawkins’ Pleas of the Crown, c. 86, § 16. But see Co. Litt. 369 a, semble contra, 
though Coke there says that if a disseisor die and the disseisee disseises the heir of the 
disseisor, the disseisee cannot convey for a year. Coke is supposed to be contra to 
Hawkins, because Coke says that if the disseisee release to the disseisor the latter may 
convey without waiting a year, Coke giving as a reason, that nobody is prejudiced by 
this action of the disseisor. The two can be reconciled by giving the better reason 
that by accepting a release from the disseisee the disseisor claims under him, and 
hence the disseisor and those under whom he claims have been in possession the year 
required by the statute. 

4 Whitesides v. Martin, 7 Verg. (Tenn.) 383, 397; Kincaid v. Meadows, 3 Head 
(Tenn.) 188, 192, and see note 3, supra. 

5 Maule, J., in Doe d. Williams v. Evans, supra, at p. 726. So Slywright & Page’s 
Case, 1 Leon. 166, 167. 

® See note 2, supra. 
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- In Mr. Rawle’s excellent book on Covenants for Title, it is 
stated that under the Pretended Title Act and the English deci- 
sions about it “the offense of maintenance consisted not so much 
in taking a conveyance of the whole or part of a thing not vested 
in the party by whom it was made, as in taking it in consideration 
of assisting or maintaining a suit for its recovery,” and that it is 
“well settled” in England that where the transfer is not made for 
the purpose of assisting or maintaining a suit the “ mere fact of an 
adverse possession will not invalidate the conveyance.”! But ex- 
cept as applied to the situation in England since the statute of 8 
and 9 Vict., c. 106, sec. 6, making rights of entry alienable, the 
authorities do not bear out the statements. Where the grantor was - 
out of possession, or if in possession he, or those under whom he 
claimed, had not been in for a year before the conveyance, the 
conveyance was void under the Statute 32 Hen. VIII, whether it 
was in fact made for maintenance or not.? This was clearly so 
where the grantee knew of the grantor’s lack of possession? In 
other words, the statute established a presumption which could 
not be rebutted that such a conveyance was made for maintenance ; 
for as has pertinently been said: ‘The principal mischief con- 
templated by the act is the maintenance of an action by the pur- 
chaser upon the pretenced title. How is that mischief to be 
obviated except by making the conveyance void ?”* 

Under the Pretended Title Act, therefore, a conveyance was 
void if either the grantor was out of possession at the time, or the 
grantor, though in possession at the time, had not been in pos- 
session himself or by his ancestor, grantor, etc., for one year prior 
to the conveyance. What is meant by calling the conveyance 
void is uncertain under the English cases. It would certainly 
seem that the conveyance was a nullity as far as the adverse pos- 
sessor, his heirs and assigns were concerned,® yet as between the 
dispossessed grantor and his grantee the conveyance undoubtedly 
was good, for while “there can be no doubt that conveyances of 
titles are made void [by the Statute 32 Hen. VIII] to the extent 


1 Rawle’s Covenants for Title, sth ed. § 48. 

2 Doe d. Williams v. Evans, supra. See Smith v. Hall, 25 U. C. Q. B. 554, 556. 

8 Slywright and Page’s Cases, Golds. 101; 1 Leon. 166. See Kennedy v. Lyall, 15 
Q. B. D. 491, 495-6. 

4 Maule, J., in Doe d. Williams v. Evans, supra, at p. 721. 

5 Aubrey v. Smith, 7 U. C. Q. B. 213, 215 (1850). What cases we have are mainly 
concerned with forfeitures under the act. 

6 Doe d. Williams v. Evans, supra. 
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that is necessary to prevent the mischief which the act intended to 
remedy,”! that mischief was simply the maintenance of an action 
by the grantee against the adverse possessor, and was fully de- 
feated by holding the conveyance void as to the adverse pos- 
sessor. Under the earlier Act of 1 Richard II, c. 9, by which it 
was provided that feoffments made by disseisors to lords and other 
great men, to have maintenance should “be holden for none and 
| of no value,” it was held: “That feoffments of this kind are only 
| void in respect to the disseisees, but that they are effectual between 
q the feoffor and feoffee.” Such undoubtedly was also true of con- 
veyances forbidden by the Pretended Title Act, but it is only in the 
American cases that the problem is worked out. 

The Pretended Title Act, if not wholly repealed, has been 
robbed in England of most of its efficacy. In 1845 the Statute 
8 and 9 Vict., c. 106, sec. 6, made rights of entry other than those 
for condition broken alienable by deed; and while the Statute 32 
Hen. VIII may still forbid the sale of wholly fictitious titles, and 
render void the deed of one knowingly taking a wholly fictitious 
title, the Statute 8 and 9 Vict. makes valid every conveyance by 
a rightful owner who still has a right of entry, even if his lands 
are at the time of the conveyance in the adverse possession of 
another? 


American Authorities. 


| In the United States the distinction between disseisin and the 
| | other forms of adverse possession known to the old law has be- 
. 


| come obsolete.* We have even ceased to discriminate between 
| disseisin and that adverse possession which will give title under the 
| statute of limitations,® though the old common-law conception of 


1 Maule, J., Zéid. at p. 727. 
2 Hawkins, P. C., c. 86, 418; Year Book, 27 Hen. VIII, p. 23, § b, 1. So Beaumont, 
s | J., said in Upton v. Basset, Cro. Eliz., 445: “ A feoffment upon maintenance or cham- 
. | perty is not void against the feoffor, but against him who hath right.” 
i ! 8 Jenkins v. Jones, supra; see Kennedy . Lyall, supra. So under the Upper 
t Canada Colonial Act of 14 and 15 Vict., c. 7, allowing the sale of rights of entry, 
it was-held that while the sale of a right of entry could no longer be called a 
pretenced right, and the Statute 32 Hen. VIII was therefore so far repealed, the at- - 
tempted conveyance by a party of a right which in fact he did not have, was still for- a 
bidden by the Statute. Baby v. Watson, 13 U. C. Q. B. 531. 

A disseisee’s right of entry was made devisable in England in 1837. Prior to that 
time such a right of entry was not devisable. 1 Jarman, Wills 49, 50. - 

# Smith v. Burtis, 6 Johns. Cas. (N. Y.) 197, 215. 

5 Pickett v. Doe, 74 Ala. 122, 131; Unger v. Mooney, 63 Cal. 586, 590; Magee v. 
Magee, 31 Miss. 138, 151-2. See Barrett v. iaastniess Ia. 103, 111-12. 
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disseisin finds its expression in those states where possession is 
not adverse so as to give title, unless the one claiming adversely 
knows himself to be on another’s land.’ It is still possible, how- 
ever, to say that a possession is adverse for one purpose and not 
for another.” 

On the question of the right of the real owner of land to convey 
it while another is in its adverse possession, the states are divided. 
In several states the Statute 32 Hen. VIII, including the require- 
ment of one year’s possession, has been substantially re-enacted,® 
though in no state does the one year feature figure much in the 
decisions. In several other states, either by statute or by decision, 
it is declared simply that a conveyance of land during a third per- 
son’s adverse possession of it is void,® but in far the larger number 
of states the Statute 32 Hen. VIII, and the common-law doctrine of 
which it is supposed to be declaratory, are either abolished by 
statutes authorizing conveyances, notwithstanding there may be an 
adverse possession of the land,* or else on grounds of public policy 


1 See Grube v. Wells, 34 Ia. 148; Mills v. Penny, 74 Ia. 172; Winn v. Abeles, 35 
Kan. 85; Watrous v. Morrison, 33 Fla. 261; Finch v. Ullman, 105 Mo. 255; Chance 
v. Branch, 58 Tex. 490. 

2 “Tt is clear that possession may be adverse under the act of limitations without 
being adverse under the Champerty Act.” Barret v. Coburn, 3 Met. (Ky.) 510, 514; 
Crary v. Goodman, 22 N. Y. 170; Fish v. Fish, 39 Barb. (N. Y.) 513; Smith v. Faulk- 
ner, 48 Hun (N. Y.) 186; Foxcroft v. Barnes, 29 Me. 128. But in Connecticut this is 
not so. Merwin v. Morris, 71 Conn. 555. 

8 1 N.Y. Rev. Stat. 739, § 147; N. Y. Penal Code, § 130; N. Y. Code Civ. Pro., 
§ 1501; N. Dak. Rev. Codes, § 7002 (Penal Code) ; Tenn. Code of 1896, §§ 3171-5. 

In New York the Revised Statute makes the deed void and the Penal Code makes 
it a misdemeanor to buy or sell land of which the grantor, or those by whom he 
claims, have not been in possession for a year; but the Code of Civil Procedure allows 
the grantee to bring ejectment in the grantor’s name. 

* It may of course do so at any time. 

5 Alabama: Dexter v. Nelson, 6 Ala. 68 ; Pearson v. Adams, 129 Ala. 157. Connec- 
ticut: Gen. Stats. (1888) § 2966. Fla.: Reyes v. Middleton, 36 Fla. 99. Ind.: Steeple 
v. Downing, 60 Ind. 478. Ky.: Gen. Stats. c. 11, § 2. N.C.: Johnson z. Prairie, 94 
N. C. 773. N. Dak.: Rev. Codes (1889), § 7002; Galbraith v. Payne, 12 N. Dak. 164. 
Okla.: Stat. (1893) § 6137. 

6 Ark.: Stat. (1884) c. 27, § 644. Cal.: Civil Code, § 1047. Colo.: t Mills Ann. 
Stats. § 431. Dist. of Columbia: Code (1902), § 513. Ga.: Code (1882), § 2695. 
Idaho: Civil Code (1901), § 2293. Ill.: 1 F. & C. Ann. Stat. c. 30, § 4. Iowa: 
McClain’s Rev. Stats. (1888) § 3103. Kan.: Gen. Stats. (1889) § 1115. Me.: Rev. 
Stats. c. 73, § 1, and c. 104. Mass.: 2 Rev. Laws (1902), c. 127, § 6. Mich.: Rev. 
Stats. (1846) p. 263, § 71. Minn.: 1 Stats. (1878) c. 40,§ 6. Miss.: Rev. Code (1880), 
§ 1187. Mo.: 1 Rev. Stats. (1889) § 2400. Mont.: Comp. Stats. (1887) p. 663, § 268. 
Neb. : Consol. Stats. (1891) § 4355. Nevada: Gen. Stats. (1885) § 2603. Oregon: 
2 Hills Ann. Laws (1887), § 3009. R. I.: Gen. Laws (1896), c. 202, § 11 (authorizing 
conveyances of rights of entry and of action and so changing the rule of Burdick z. 
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are held by the courts to be obsolete.! Most states started with 
the common-law doctrine. Several states and territories seem to 
have announced no rule or are uncertain.” 


States Following the Common-Law Rule. 


In those states where the common-law rule has prevailed, it has 
been held that so far as the adverse possessor and those in privity 
with him are concerned, the deed of an ousted owner is a nullity.’ 
The deed is void no matter how good in fact the grantor’s title 
was,‘ nor how bad the disseisor’s,° and even if the disseisor origi- 
nally entered by permission of the true owner. The deed, how- 
ever, does not work a forfeiture of the grantor’s title,’ and despite 


Burdick, 14 R.I. 574). S. Dak.: Rev. Codes (1903), p. 735, § 996. Utah: Rev. Stats. 
(1898) § 1980. Vt.: Stats. (1894) § 2240. Va.: Code of Va. (1887) § 2418. W. Va.: 
Code (1899), c. 71, § § (see Cassedy v. Jackson, 45 Miss. 397, 407). Wis.: Laws (186s), 
c. 365. Wyo.: Rev. Stats. (1899) § 2735. 

1 Cal.: (prior to statute) Lucas v. Pico, 55 Cal. 126, 128; see Mathewson v. Fitch, 
22 Cal. 86. Del.: Doe d. Bright v. Stephens, 1 Houst. 31. D.C.: (prior to statute) 
Matthews v. Heyner, 2 App. Cas. 349. Ia.: (prior to statute) Wright v. Meek, 3 
Greene 472; Foster v. Young, 35 Ia. 27, 40. Md.: Schaferman v. O’Brien, 28 Md. 
565. N.H.: Farrar v. Fessenden, 39 N. H. 268 (so long as disseisee has a right of 
entry he can convey). N. J.: Den vw. Geiger, 9 N. J. Law 225. Ohio: Hall v. Ashby, 
9 Oh. 96. Penn.: Stoever v. Lessee of Whitman, 6 Binn. 416; Cressin v. Miller, 2 
Watts 272. S.C.: Sims v. DeGraffenreid, 4 McCord 253. Tex.: Carter v. McDer- 
mett, 12 Tex. 545. 

The most conspicuous case is South Carolina, where, despite the fact that the 
Statute 32 Hen. VIII, c. 9, was enumerated by the legislature in the table of statutes 
in force in the state, the courts said it was “inapplicable under our usages.” Poyas v. 
Wilkins, 12 Rich. (S. C.) 420. 

2 Arizona, Louisiana, New Mexico, Washington. In Washington the deed of a 
record legal title holder passes to dona fide purchasers the full legal and equitable title, 
free from all claims not of record. 1 Hills Ann. Stats. § 1448.. On the civil law which 
prevails in Louisiana, see White v.Gay’s Executors, 1 Tex. 384. 

8 See 9 Cent. Dig. 2019, § 54. It is useless to multiply cases on this point. One of 
the latest is Galbraith v. Payne, 12 N. Dak. 164. 

In Virginia the statute forbidding the conveyance of adversely held land (repealed 
in 1849) was construed so as to inflict a penalty without avoiding the conveyance (see 
Menemeyer v. Wright, 75 Va. 239, 245-6), but that doctrine was peculiar to Virginia. 
See note 4, p. 277, supra. 

The doctrine of the text applies only to deeds. A contract for the sale of lands 
adversely held is not bad. Edwards v. Parkhurst, 21 Vt. 472. Though equity will 
rescind such acontract at the suit of the buyer. Williams v. Carter, 3 Dana (Ky.) 198. 
And the grantor’s heirs may resist successfully a decree for its specific performance. 
Bryant’s Heirs v. Hill, 9 Dana (Ky.) 67. 

4 Tomb v. Sherwood, 13 Johns. Cas. (N. Y.) 288. 

5 Jackson v. Todd, 2 Cal. (N. Y.) 183; Jackson v. Brinton, 12 Johns, Cas. (N. Y.) 452. 

6 Barry v. Adams, 3 Allen (Mass.) 493. 

7 Crowley v. Vaughan, 11 Bush (Ky.) 517; Brinley v. Whiting, 5 Pick. (Mass.) 348, 
355, 359; Jackson v. Brinckerhoff, 3 Johns. Cas. (N. Y.) 101, 540. 
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it he may maintain ejectment against the adverse possessor, 
champerty being no defence to the adverse possessor when the 
grantor brings ejectment.!. The grantee, however, cannot bring 
ejectment in his own name against the adverse possessor,? even 
though the great weight of authority is, that as between the parties 
to it the deed is good ;* but in most states he may bring ejectment 
in the grantor’s name, even if the grantor does not know of the 
action* and recovery will inure to the benefit of the grantee.® 


1 Doe wv. Roe, 37 Ga. §; Crowley v. Vaughan, 11 Bush (Ky.) 517; Jacksonv. Vreden- 
bergh, 1 Johns. Cas. (N. Y.) 159; Coogler v. Rogers, 25 Fla. 853; Sibley v. Alba, 95 
Ala. 191; Green v. Cumberland, etc., Co., 110 Tenn. 35; Brinley v. Whiting, 5 Pick. 
(Mass.) 348; Stockton v. Williams, 1 Dougl. (Mich.) 546; Nason v. Blaisdell, 17 Vt. 
216; Chamberlain v. Taylor, 92 N. Y. 348; Steeple v. Downing, 60 Ind. 478. 

But see Luen v. Wilson, 85 Ky. 503, holding that the champertous deed must be 
rescinded by the grantor in good faith before he can sue. 

And see Dever v. Hagerty, 169 N. Y. 481, holding that the grantor cannot maintain 
ejectment for the grantee against the adverse possessor after having released to the 
latter. 

2 Bream v. Cooper, 5 Munf. (Va.) 7; Prestwood v. McGowan, 128 Ala. 267; Crow- 
ley v. Vaughan, 11 Bush (Ky.) 517; Coogler v. Rogers, 25 Fla. 853; Lillie v. Hickman, 
25 S. W. Rep. 1062 (Ky.); Hoyle v. Logan, 4 Dev. (N. C.) 495; Wentworth v. Abbetts, 
78 Wis. 63 ; Mead v. Fitzpatrick, 74 Conn. 521; Tabb v. Baird, 3 Call (Va.) 475. 

The grantee cannot sue in his own name, even though he was ignorant of the adverse 
possession. Lowber v. Kelley, 17 Abb. Pr. 452. 

8 Coogler v. Rogers, 25 Fla. 853 ; Steeple v. Downing, supra ; McMahan z. Bowe, 
114 Mass. 140; Farnum v. Peterson, 111 Mass. 148; Pearson v. King, 99 Ala. 125; 
Luen v. Wilson, 85 Ky. 503 (but see Crowley v. Vaughan, 11 Bush (Ky.) 517) ; Stock- 
ton v. Williams, 1 Dougl. (Mich.) 546; Den v. Geiger, 9 N. J. Law 225; Hamilton v. 
Wright, 37 N. Y. 502; Livingston v. Proseus, 2 Hill (N. Y.) 526; Edwards v. Roys, 
18 Vt. 473; Middleton wv. Arnold, 13 Gratt. (Va.) 489. 

But see contra Williams v. Hogan, Meigs (Tenn.) 187; Green v. Cumberland, etc., 
Co.,, t10 Tenn. 35; Phelps v. Sage, 2 Day (Conn.) 151 ; Wentworth v. Abbetts, 78 Wis. 
63; Graves v. Leathers, 17 B. Mon. (Ky.) 665; Cardwell v. Spriggs, 7 Dana (Ky.) 36. 

* Cleverly v. Whitney, 7 Pick. (Mass.) 35; Coogler v. Rogers, supra. 

§ Brinley v. Whiting, 5 Pick. (Mass.) 348; Coogler v. Rogers, supra ; Edwards v. 
Parkhurst, 21 Vt. 472; Galbraith v. Payne, 12 N. Dak. 164; Hamilton v. Wright, 37 
N. Y. 502; Sohier v. Coffin, 101 Mass. 179; Wilson v. Nance, 11 Humph. (Tenn.) 188 ; 
Den v. Geiger, supra; Steeple v. Downing, supra ; Stockton v. Williams, 1 Dougl. 
(Mich.) 546; Thompson v. Richards, 19 Ga. 594. 

But see contra Crowley v. Vaughan, 11 Bush (Ky.) 517; Baley v. Deakins, 5 B. 
Mon. (Ky.) 159; Key v. Snow, 90 Tenn. 663, semd/e. 

In one state the deed is void as to the adverse holder, and yet by statute the grantee 
may sue the adverse holder in ejectment in the grantee’s own name. Johnson v. 
Prairie, 94 N. C. 773; Osborne v. Anderson, 89 N.C. 261 ; see Campbell v. Equitable, 
etc., Co., 94 N. W. Rep. 4o1 (S. Dak.). And such will probably be held to be the 
result effected by code provisions allowing actions to be prosecuted in the name of the 
real party ininterest. See Dever v. Hagerty, 169 N. Y. 481; Steeple v. Downing, supra. 

The grantee must sue in the names of all his grantors. Hasbrouck v. Bunce, 62 
N. Y. 475. But a remote grantee of a disseisee cannot even sue in the disseisee’s name. 
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The disseisee’s deed is good against all the world, except the dis- 
seisor and those in privity with him.? 

It i$ generally held that the grantor may release to the adverse 
holder despite his conveyance,? though not after his grantee has 
commenced an action against the adverse possessor in the grantor’s 
name,’ and that the adverse holder, despite his knowledge of that 
conveyance, gets good title by the release, since the conveyance is 
as to him a nullity. But the heirs of the disseisee are not allowed 
by release to keep the disseisee’s grantee from suing the disseisor 
in their names.> Where the grantee knew of the adverse posses- 
sion when he took his deed he cannot sue the grantor for releasing 
to the adverse holder,® and in the absence of fraud he cannot sue 
the grantor on the covenants in the latter’s deed.’ It seems, how- 


Smith v. Long, 12 Abb. N. C. 113. The grantor cannot prevent the grantee from 
suing in the grantor’s name. Pearson v. King, 99 Ala. 125. 

1 McMahan v. Bowe, 114 Mass. 140; Galbraith v. Payne, 12 N. Dak. 164; Poor 
v. Horton, 15 Barb. (N. Y.) 485; University of Vt. v. Joslyn, 21 Vt. 52; Johnson z. 
Prairie, 94 N.C. 773; King v. Sears, 91 Ga. 577; Fort Jefferson Implement Co. z. 
Dupoyster, 51 S. W. Rep. 810 (Ky.) ; Livingston v. Proseus, 2 Hill (N. Y.) 526. 

The intimation in a few cases that a disseisee who has conveyed while disseised and 
thereafter regains possession can convey a good title to a second grantee is disproved 
by White v. Patton, 24 Pick. (Mass.) 324; Farnum v. Peterson, 111 Mass. 148, 151. 

2 Everenden v. Beaumont, 7 Mass. 76; Dever v. Hagerty, 169 N. Y. 481; Adams v. 
Buford, 6 Dana (Ky.) 406; Sessions v. Reynolds, 7 Smedes & M. (Miss.) 130; Williams 
v. Council, 49 N. C. 206. 

8 Edwards v. Parkhurst, 21 Vt. 472; but see Swett v. Poor, 11 Mass. 549. 

# Everenden v. Beaumont, supra; Swett v. Poor, supra ; Dever v. Hagerty, supra. 
See also Brinley v. Whiting, 5 Pick. (Mass.) 348; Tabb wv. Baird, 3 Call. (Va.) 475; 
Betsey v. Torrance, 34 Miss. 132. 

A release by the disseisee to the disseisor is not forbidden by the Statute 32 Hen. 
VIII, c. 9, nor by the common law, because such a release is really not a conveyance, 
but is rather an extinguishment of right; it simply keeps any one from saying that the 
disseisor’s holding is unlawful, or that he has no right to convey. That is why the 
word “heirs” was not necessary at common law for the disseisee to release a fee to 
the disseisor. Co. Litt.9b. Where the disseisor consents to the conveyance by the 
disseisee the latter’s grantee gets (even against the disseisor) the title the grantor had. 
Cameron v. Irwin, 5 Hill (N. Y.) 272; McIntire v. Patton, 9 Humph. (Tenn.) 447. So 
a conveyance by the disseisor to the disseisee’s grantee gives the latter a title good 
_ against all the world. Ft. Jefferson Imp. Co. v. Dupoister, 51 S. W. Rep. 810 (Ky.). 

5 Pearson v. King, 99 Ala. 125, but see Swett v. Poor, supra. 

® Swett v. Poor, supra. The grantee’s knowledge or ignorance of the adverse pos- 
session seems to make no other difference except on the question of the penalties 
under the Statute 32 Hen. VIII. Ignorance will save the grantee from the penalty. 
Etheridge v. Cromwell, 8 Wend. (N. Y.) 629. See Sherwood v. Barlow, 19 Conn. 471; 
Varrell v. Holmes, 4 Me. 168; Brinley v. Whiting, 5 Pick. (Mass.) 348; Pepper v. 
Haight, 20 Barb. (N. Y.) 429. That the penalties were not in force in Georgia, see 
Milsaps v. Johnson, 22 Ga. 105. 

7 Graves v. Leather, 17 B. Mon. (Ky.) 665; Walters v. Hutton, 85 Tenn. 109. But 
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ever, that the grantee can release to the disseisor and so perfect 
the latter’s title! or if he does not do that, can recover the land of 
the grantor if the latter regains possession.2 Moreover, equity will 
not decree a rescission of the deed at the suit of the grantor ® any 
more than it will enjoin an action by the grantor for the purchase | 
money, or compel the return of consideration paid,* but in general 
will leave the parties to their legal remedies. 

A deed may be void as to one piece of land adversely held, and 
good as to other pieces not so held.® In New York a deed of a 
large parcel not adversely held will pass title to a small part, not 
in the grantor’s possession because of a disputed boundary line,® 
and to appurtenant rights in dispute;* and in Massachusetts, 
though in such case the title to the small part was held not to 
pass,® the grantee by removing the fence to the true line and 
remaining in possession could defend on his grantor’s title.® 

Adverse possession, moreover, need not have existed for any 
special time to make a deed bad; it is enough that it exists at the 


see Farnum v. Peterson, 111 Mass. 148, 151, where there is a dictum contra, and see 
Crowley v. Vaughan, 11 Bush (Ky.) 517. 

1 Farnum v. Peterson, supra. 

2 Coogler v. Rogers, 25 Fla. 853. The traditional statement that the title remains 
in the grantor, but that as between himself and his grantee he is estopped to deny that 
it has passed to the grantee (see Farnum v. Peterson, supra, at p. 151; 4 Kent Com. 
448) should be abandoned. The true way of looking at it is to say that the title has 
passed to the grantee, but that the adverse holder cannot be prejudiced by that fact 
and cannot use it as a defence to an action of ejectment brought by the grantor. 

8 Ruffin v. Johnson, 5 Heisk. (Tenn.) 604. It has also been held that equity will 
set aside the conveyance at the suit of the adverse holder, but will not vest the fee in 
the latter. Wellman v. Hickman, 1 Smith (Ind.) 407. 

# Woodworth v. Janes, 2 Johns. Cas. (N. Y.) 417; Miller v. Mulvey, 7 Ky. Law. 
Rep. 40. See Waters v. Hutton, 85 Tenn. 109. 

5 Goodman v. Newell, 13 Conn. 75; McSpadden z. Starrs Mtn. Iron Co., 42 S. W. 
Rep. 497 (Tenn.) ; Slatton v. Tenn. Coal, etc., Co., 109 Tenn. 415; Towle v. Smith, 2 
Robt. (N. Y.) 489. 

But the grantee may nevertheless be prosecuted for maintenance (Varrell v. Holmes, 
4 Me. 168) and the penalty recovered for the part adversely held. Hyde v. Morgan, 
14 Conn. 104. 

® Danziger v. Boyd, 120 N. Y. 628; Clark v. Davis, 28 Abb. N. C. 135; Allen v. 
Welch, 18 Hun (N. Y.) 226. See Norwalk Heating, etc., Co. v. Vernon, 75 Conn. 662, 
where an adjoining structure projected over the land. And see Laverty v. Moore, 33 
N. Y. 658; Small v. Hamlet, 68 S. W. Rep. 395 (Ky.), in accord with New York; 
Percifull v. Coleman, 72 S. W. Rep. 29 (Ky.). 

7 Corning v. Troy, etc., Factory, 40 N. Y. 191. 

8 Boston, etc., R. R. Co. v. Sparhawk, 5 Met. (Mass.) 469. See Watrous v. Mor- 
rison, 33 Fla. 261, 282, accord. Of course under the present Massachusetts statute it 
would pass. 2 Rev. Laws (1902) c. 127, § 6. 

® Cleaveland v. Flagg, 4 Cush. (Mass.) 76; Sparhawk v. Bagg, 16 Gray (Mass.) 583. 
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time the deed is delivered.1_ So where the year’s possession is not 
required, the adverse possession need not have been ended for any 
particular length of time to make the deed good; and therefore, 
where the disseisee peaceably enters upon the land and there 
delivers the deed, the grantee gets the title despite the adverse 
possession.2 The entry restores the seisin to the disseisee suffi- 
ciently to pass title against the disseisor as well as against others.® 
So where the disseisor abandons the land and the disseisee’s grantee 
enters, or the grantee enters on the land when it is vacant, it seems 
that the grantee’s title becomes indefeasible.* 

A grantee who knows of the adverse possession may yet get 
title by relation under his deed if it was executed in pursuance of 
a binding contract entered into before there was any adverse pos- 
session.© The fact, however, that a grantee does not actually know 
of an existing adverse possession does not give him title as against 
the disseisor, for the adverse possession is constructive notice ; ® 
furthermore, the disseisee, having only a right of entry and a right 
of action, cannot pass them as against the disseisor. 


States Abrogating the Common-Law Rule. 


In those states where the Statute 32 Hen. VIII, c. 9, and the 
common-law rule have been abrogated, there can be no doubt that 
a disseisee transfers to his grantee both his right of entry and his 
right of action.’ In such states the grantee can sue wherever his 
grantor could,® and it is held that the grantee, acquiring no more 


1 Cornwell v. Clearing, 87 Hun (N. Y.) 50; Green v. Cumberland, etc., Co., 110 
Tenn. 85; Sohier v. Coffin, ror Mass. 179; Logan v. Phenix, 66 S. W. Rep. 1042 
(Ky.); Snyder v. Church, 70 Hun (N. Y.) 428; Kincaid v. Meadows, 3 Head (Tenn.) 
188 ; Howard v. Howard, 17 Barb. (N. Y.) 663. 

2 Warner v. Bull, 13 Met. (Mass.) 1; Farwell v. Rogers, 99 Mass. 33; Birthright 
v. Hall, 3 Munf. (Va.) 536. 

8% But this is not so where the grantor - lost his right of entry before going on the 
land. Foster v. Abbott, 8 Met. (Mass.) 596. 

* McMahon w. Bowe, 114 Mass. 140, semble ; Cleaveland v. Flagg, 4 Cush. (Mass.) 
76, 82; Snow v. Orleans, 126 Mass. 453. See Leach v. Woods, 14 Pick. (Mass.) 461 ; 
Wade v. Lindsey, 6 Met. (Mass.) 407. 

5 Jackson v. Bull, 1 Johns. Cas. (N. Y.) 81; Harral v. Leverty, 50 Conn. 46; Mid- 
dlesborough, etc., Co. v. Neal, tos Ky. 586; Cardwell v. Spriggs’ Heirs, 7 Dana(Ky.) 36. 

6 Jackson v. Demont, 9 Johns. Cas. (N. Y.) 55; Bernstein v. Humes, 71 Ala. 
260; Lowber v. Kelly, 17 Abb. Pr. 452. Contra, Sewall v. Draughn, 44 S. W. Rep. 210 
(Tenn.). 

7 The Massachusetts statute is expressly so worded. Stats. of 1891, c. 354. That 
title passes, see Walden v. Gratz, 1 Wheat. (U. S.) 292. * 

8 Conn’s Heirs v. a 2 A. K. Mar. (Ky.) 396; Young v. Kimberland, 2 Litt. 
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and no less than his grantor had, takes subject to the statutes of 
limitation which had begun to run against the grantor! While 
under our modern procedure the grantee can sue the disseisor in 
the grantee’s own name, his right of action is really founded on his 
grantor’s seisin and must be so regarded wherever that fact is 
material; for it is the grantor’s right of entry and right of action 
that he owns and exercises. Indeed, that is why the grantee 
takes subject to the equities of the open adverse holder wherever 
possession is notice.? 


In closing, some explanation should be offered of the fact that in 
a number of our states the old doctrine in some form still survives. 
- Indeed, it receives vigorous support in one of our newest states.’ 
Perhaps the best explanation is that given for the Tennessee stat- 
utes. Of them it has been said: “It was no fear of nobles or 
great men or their influence with courts and juries that produced 
these Tennessee statutes . . . but it was the hostility of public 
sentiment to the ‘land sharks’ who were speculating in litigation 
over defective titles, and particularly to lawyers lending themselves 
to this speculation for profit, which provoked statutes seeking to 
enlarge the English acts just because they did not reach the evil 
sought to be suppressed.” * Whatever the reason, the old doctrine 
retains, and for some time will retain in several states, considerable 
vitality. 

George P. Costigan, Jr. 


LINCOLN, NEBRASKA. 


(Ky.) 223; Austin v. Stevens, 24 Me. 520; Dillon v. Dougherty, 2 Grant Cas. (Pa.) 995 
Chicago v. Vulcan Iron Works, 93 Ill. 222. This is so even though the deed was 
given just to enable him to sue in the federal courts. King v. Sears, 91 Ga. 577. 

1 Shortall v. Hinckley, 31 Ill. 219. 

2 Hadduck v. Wilmarth, 5 N. H. 181. 

8 See Galbraith v. Paine, 12 N. Dak. 164. 

4 Byrne v. Kansas City, etc., R. R. Co., 55 Fed. Rep. 44, 47 (Circ. Ct., W. D. Tenn.). 
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EXEMPTION OF STATE AGENCIES FROM TAXATION BY THE NATIONAL Gov- 
ERNMENT. —The preservation of our dual system of government demands 
that the means employed by each sovereign in performing its proper gov- 
ernmental functions be exempt from taxation by the other sovereign, since 
it would otherwise be within the power of one, by excessive taxation, to 
cripple the operations of the other.’ For this reason a state cannot tax a 
national bank,” nor the salary of a federal officer.* Conversely, the United 
States cannot impose stamp duties upon the judicial process of state courts,‘ 
or the official bonds of state officers,> or upon tax deeds issued by a state ; ® 
nor can it forbid the recording under state laws of an unstamped mort- 
gage,’ or tax the salary of a state officer,’ or the income of a municipal cor- 
poration, since that is a division of the state. A federal tax on the bond 
required by state law from a saloon-keeper to secure compliance with 
statutes regulating the sale of liquor has also been held invalid as an inter- 
ference with the means adopted by the state under its police power to 
regulate the liquor trade, although it is hard to see how such a tax 
impedes the state in such regulation. 


1 See Cooley, Const. Lim., 7th ed., 680, 683. : 

2 M’Culloch v. Maryland, 4 Wheat. (U. S.) 316. 

8 Dobbins v. Commissioners of Erie County, 16 Pet. (U. S.) 435. 

* Fifield v, Close, 15 Mich. 505. 

5 State v. Garton, 32 Ind. 1. 

6 Sayles v. Davis, 22 Wis. 225. 

7 Moore v. Quirk, 105 Mass. 49. : 

8 Collector v. Day, 11 Wall. (U.S.) 113. 

®U. S.v. R. R. Co., 17 Wall. (U. S.) 322; Pollock v. Farmers’ Loan and Trust 
Co., U. S. 429. 

10 U.S. v. Owens, 100 Fed. Rep. 70; Ambrosini v. U. S., 187 U. S. 1. 
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As the scope of the state’s operations widens with the growing complexity 
of social and economic conditions, the problem of determining what are 
proper governmental functions becomes increasingly difficult. This is illus- 
trated by a recent case in the Supreme Court of the United States. The 
state of South Carolina, in its efforts to regulate the liquor traffic, had estab- 
lished a dispensary system, and prohibited the sale of liquor by any but its 
own officers, who sold under certain wholesome restrictions. Under its 
internal revenue system, the United States imposed upon the dispensers a 
license tax, from which the state claimed exemption on the ground that 
the dispensary system was a means employed by it in the execution of its 
police power. The court, however, though bound by a previous ruling 
to concede that this dispensary system was a valid exercise of the state’s 
police power, supported the tax on two main grounds: first, that unless it 
were held valid, the states might cut off the nation’s income by engaging in 
all the industries subject to internal revenue taxes; and second, that in 
carrying on the liquor business the state was not performing the ordinary 
functions of a government. A minority of the court, in a strong dissenting 
opinion, took issue on the second point, and further argued that not only 
did the first point lose its force because of the undoubted power of the 
states to cut off the nation’s revenue directly by absolutely forbidding the 
sale of liquor entirely, but also that it amounted to this: “that the govern- 
ment created by the Constitution must now be destroyed, because it is pos- 
sible to suggest conditions, which, if they arise, would in the future produce 
a like result.” State of So. Carolina v. U. S.,U.S. Sup. Ct., Dec. 4, 1905. 

Though opinions may differ as to what are the proper functions of state 
government, it seems that the majority of the court, influenced by the 
nightmare of a socialistic state contributing nothing to the national revenue, 
drew the line in this case much too sharply. Nothing comes more clearly 
within the police power of a state than the liquor trade. Nothing is more 
clearly a governmental function than the exercise of the police power. If, 
as the Supreme Court itself has held,” the state in engaging in the liquor 
business, is making a valid use of its police power, and is not engaging in a 
private business for profit, it would seem to follow that in so doing it is per- 
forming a governmental function which must not be interfered with by 
taxation. 


Powers CouPLED WITH AN INTEREST. — The authority of an agent may, 
in general, be revoked at will by a principal. But where a power of attor- 
ney is given as security, it is irrevocable zter vivos.' To the general rule 
that all agencies are terminated by the principal’s death, the only well- 
recognized exception is that of a power coupled with an interest. The act 
of the agent being conceived of as the act of the principal, this necessarily 
follows, since the act of a dead principal would be an impossibility; but 
where the agency is coupled with an interest, the act may be valid as the 
act of the agent even after the principal’s death. To define this interest, 
therefore, becomes of grave importance. 

The prevailing American view is that the interest must be an interest 


11 See Vance v. Vandercook Co. (No. t), 170 U. S. 438. 
12 Vance v. Vandercook Co., supra. 


1 Walsh v. Whitcomb, 2 Esp. 565. 


288 HARVARD LAW REVIEW. 


in thé thing itself which constitutes the subject matter of the agency, and 
not a mere interest in the proceeds from the exercise of the power.?. Thus 
a power of sale in a mortgage, a power to carry on a business together with 
an assignment of the business, are powers coupled with an interest ;* while 
a power to sell property and reimburse one’s self from the proceeds, a power 
to an insurance agent to retain fifty per cent of the premiums as commis- 
sions, are examples of powers not coupled with an interest.‘ Mere posses- 
sion of the subject matter of the agency has been held in an early New 
York case to be such an interest as will render the power irrevocable,® 
though this seems to be doubted in a recent decision of the Appellate 
Division of the New York Supreme Court which fails to mention the earlier 
adjudication. Hoffman, Administrator v. Union Dime Savings Institution, 
109 N. Y. App. Div. 24. An apparent extension of the rule to an entirely 
new class of cases is made by the United States Supreme Court in holding 
that a power given to a firm of attorneys to prosecute and compromise a 
suit and to receive a percentage of the proceeds as compensation is not 
terminated by the principal’s death, being coupled with an interest.° Its 
principle has, however, been limited and in effect, it would seem, overruled 
by a subsequent decision of the same court in which the only distinction 
made was that the authority did not include a power to compromise.’ The 
trend of recent decisions seems to favor strongly the narrower definition.® 
The conception of a power coupled with an interest is found in Coke, whose 
definition corresponds with that to be found in the American cases.® 

The modern English view, however, is said to be broader. Where a 
power is given for a valuable consideration to secure some benefit to the 
donee of the authority, the power is said to be coupled with such interest 
as to make it irrevocable.*® ‘This does not require an interest in the subject 
matter of the agency; an interest in the proceeds from the exercise of 
the power is sufficient. On the continent, indeed, the law seems settled 
in favor of the broader rule."! The issue in the English cases, however, 
was as to the revocability of the power inter vivos, an entirely different 
thing from its termination by death; and they could have been decided in 
the same way under the narrower rule laid down by Chief Justice Marshall.? 
While the statements of text-writers and the language used by courts un- 
doubtedly do go so far as to consider such a power not terminated by the 
principal’s death, no express decision has been found in support of the 
broader doctrine. 


Crvit LiaBILity ARISING FROM VIOLATION OF MUNICIPAL ORDINANCTS. — 
An exception, everywhere recognized in the United States, to the fun- 


2 Hunt v. Rousmanier’s Admrs., 8 Wheat. (U.S.) 174. 

8 Conners v. Holland, 113 Mass..50; Durbrow v. Eppens, 65 N. J. Law ro. 

* Fisher v. Southern Loan & Trust Co., 138 N.C. 90; Andrews vw. Travelers’ Insur- 
ance Co., 24 Ky. Law Rep. 844. 

5 Knapp. Alvord, 1o Paige (N. Y.) 205. : 

6 —- Admr. v. The Mutual Life Insurance Co., 110 U. S. 305. 

7 Missouri, ex rel. Walker v. Walker, 125 U. S. 339. 

8 Fisher v. Southern Loan & Trust Co., sugra; Andrews v. Travelers’ Insurance 
Co., supra ; Black v. Harsha, 7 Kan. App. 794. 

® Co. Litt. 49b, 52b, 181b. 

Smart v. Sandars, 5 C. B. 895, 917; Zz re Hannan’s Express Gold Mining & 
Developing Co., [1896] 2 Ch. 643. 

11 See 1 Holtzendorff, Encyklopadie der Rechtswissenschaft 599. 
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damental rule that the authority to make laws cannot be delegated by 
the legislature, allows certain powers of local legislation to be conferred 
upon municipal corporations. ‘The police powers of the state are commonly 
granted to municipalities, and ordinances passed under that delegated power 
are as binding within the municipal limits as are the acts of the legislature 
itself. There is no conflict as to the direct effect of such ordinances, but 
courts differ in interpreting the indirect effect. The Supreme Court of 
Missouri recently refused to follow the earlier decisions in that state,? 
which hold that civil liability between individuals cannot be created by 
municipal ordinance. Sluder v. St. Louis Transit Co., 189 Mo. 107. 
It is the generally accepted doctrine that such liability may result from 
legislative enactment and that a private individual can recover in a tort 
action if he is damaged by a breach of duty imposed by the legislature. 
Courts state the ground for recovery in different ways. Some call the 
breach negligence fer se.* Others call it prima facie evidence of negli- - 
gence.* They all go so far as to hold that if the legislature imposes a duty 
which is owed to citizens as individuals and not to the municipality or 
public at largé, a plaintiff to whom the duty is owed, can, unless the legisla- 
ture has showed a contrary intent, recover for damage caused to him by a 
breach. The liability of the defendant is really not based upon negli- 
gence, as the exercise of care cannot be offered as a defense. Nor is 
he absolutely liable for the results of his unlawful action, for it has been 
held that the defendant may show a justification for his violation of the 
law and thus escape civil liability. It is of course necessary for the 
plaintiff to establish the causal relation between the defendant’s breach and 
his own damage in order to make out his case,.and the mere fact that the 
defendant is acting unlawfully at the time is not enough to make him liable.® 
The liability results from the legislature’s implied intent to impose it. The 
duty in many statutes is created wholly or in part for the benefit of individ- 
uals. The temptation to violate the duty for the sake of pecuniary gain 
is frequently so great that it is advisable to add to the penalty expressly im- 
posed civil liability in those cases where the breach results in damage to an 
individual. 
A few jurisdictions refuse to allow a tort action when the duty is imposed 
by a municipal ordinance.’ They argue that the municipality is empowered 
to pass laws for particular local purposes, but that it cannot create new 
civil liabilities between individuals. They hold that limited punishments 
may be inflicted by the municipality for breach of the ordinances, but 
that the legislature cannot delegate the power to subject individuals to 
civil liability where the damages recoverable have no definite limit. The 
only duty owed under an ordinance, according to these authorities, is to 
the municipality. 
A large majority of jurisdictions, however, make no distinction between 
legislative and municipal enactments,* and this position seems correct. An 
act of the legislature passed under the police power creates civil liability. 


1 Barbier v. Connolly, 113 U. S. 27. 

2 See Byington v. St. Louis Rd. Co., 147 Mo. 673. 

8 Dodge v. The Burlington, C. R. & M. Rd. Co., 34 Ia. 276. 

4 The Illinois Central Rd. Co. v. Gillis, 68 Ill. 317. 

5 See Hanlon v. South Boston Horse Rd. Co., 129 Mass. 310. 
6 Briggs v. The New York Central, etc., Rd. Co., 72 N. Y. 26. 
7 Philadelphia and Reading Rd. Co. v. Ervin, 89 Pa. St. 71. 

8 Hayes v. Michigan Central Rd. Co., 111 U. S. 228. 
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The legislature can delegate the right to pass that act. It is difficult to see 
why the act should have one effect when the legislature passes it itself, and 
another when the legislature’s delegate passes it. It is binding law in both 
‘cases. ~In each a duty is created. There is no evidence that the legis- 
lature intends to delegate only part of its power. If the legislature creates 
the duty by a clause in the city’s charter, the duty is owed to individuals. 
_ If the charter empowers the municipality to create the duty, it is reasonable 
to suppose that the legislature intends the same result to follow.® 


RESCISSION AND REFORMATION FOR MUTUAL MISTAKES OF Fact. — A 
D distinction should be drawn between three classes of cases in which, on 
t account of a mutual mistake of fact, equity is asked to give affirmative 
| relief in the nature of rescission or reformation. The simplest of them 
arises from a failure to complete the formation of a legal contract. For é 
| example, the ostensible agreement may be capable of two regsonable inter- f 
pretations, one of which is accepted by each party, as where A, with two 
lots in Boston, agrees to sell “my lot in Boston.” Other elements of a 
‘contract, a supposed party, or consideration, may be non-existent. . Since 
the invalidity of the contract is recognized at law, the intervention of equity 
ay is generally unnecessary. If, however, a bond or a deed has been delivered 
by way of partial perform a bill guéa timet might bring relief through can- 
th cellation of the instrument: ¥/In a second class of cases a legally valid contract 
; has been entered into under ¢ mutual mistake as to certain material facts 
which form the conscious inducement of the contract. The mutual error 
may be as to the quality or identity of land sold, the quantity of land in a 
parcel (rescission, however, being usually granted in the latter case only 
where the error is considerable), the nature or character of a chattel. Here 
there can be no true reformation, since there is no previous contract with 
which the mistaken agreement can be squared. Hence equity will conclude ' 
that there would have been no contract had the mutual error not been made, ‘ 
but cannot go further and create the contract that might have been formed. 
Sometimes, as where a party has received more or less land than he paid 
for, and justice is best subserved thereby, equity may allow the defendant 
an election between rescission and a money payment.’ But ordinarily re- 
4 scission is the only remedy.? In a recent New York case, for example, a 
real estate broker employed to sell lot A mistakenly pointed out lot B as the 
one for sale. The plaintiff agreed to buy and signed a contract properly 
describing lot A. Because of the blunder the court properly decreed a = 3 
rescission. Sz/verman v. Minsky, 109 N. Y. App. Div. 1. Had authority 
been given the agent to dispose of lot B also, the case might be one for 
reformation on the principles which govern the third class of cases. 

In this class there is an initial contract, the expression or performance of 
which in a written contract or deed is, because of mutual mistake or the mis- 
take of one party and the fraud of the other, incorrect. Here equity makes 
the performance or contract conform to the original agreement by such 
decree as seems proper. To this end one who has gained or retained 


= 


9 See Taylor v. The Lake Shore, etc., Rd. Co., 45 Mich. 74. 


1 Lawrence v. Staigg, 8 R. I. 256; Miller v. Craig, 83 Ky. 623. 
2 Hitchcock v. Giddings, 4 Price 135; Bigham v. Madison, 103 Tenn. 358. 
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property through the mistake in performance is said to be under an equi- 
table obligation, broadly termed a constructive trust, to convey it to the 
other contracting party.* Where, as might be true in the principal case, the 
writing has omitted land comprised in a prior oral agreement, some courts 
have refused to conypel reformation, on the ground that they would be en- 
forcing specific performance in the teeth of the Statute of Frauds.* But in 
all these cases mistake, and not a contractual right of specific performance, 
is the basis of equitable relief.° Business understanding and convenience, 
to be sure, forbid that mistake or surprise should always give rise to an 
equity. But the retention of property or of a written contract may at least, 
in the circumstances noted, be fastened upon as an unjust enrichment, 
analogous to that arising from actual fraud. 


Power OF STATE TO EXCLUDE FoREIGN CorpoRATIONS. — The growing 
hostility towards corporations, especially those engaged in inter-state 
business, has led to highly restrictive regulations and, frequently, total 
exclusion by states of certain classes of foreign corporations.’ This ren- 
ders timely a brief inquiry, in a recent article, into the limitations upon this 
power of a state. Upon the Power of One State to Exclude the Corpora-' 
tions of Another, by Eugene F. Ware in 17 Green Bag 699. 

A corporation is a creature of local law and cannot exist outside of the 
state of its creation. Yet, like a natural person, it may jact elsewhere 
through agents. Whether a state will recognize the existence of a foreign 
corporation and permit it to do business therein is determined solely by 
the laws of that state. The common law, however, has generally recognized 
a foreign corporation.? But, in the absence of constitutional limitations, 
the state has an undoubted right to regulate or exclude foreign corpora- 
tions.2 To the Constitution, then, we must look for the curtailment of a 
state’s right of control over foreign corporations. ‘That a corporation is not 


entitled to the privileges of “ citizens” under Article IV, sec. 2, is settled.* 


And, although a corporation is a “ person” within sec. 1 of the Fourteenth 
Amendment, forbidding the denial of the equal protection of the laws “to 
any person within the jurisdiction,”*® this does not prevent a state from 
imposing conditions to the admission into the jurisdiction of a foreign 
corporation, and a state may discriminate against different foreign corpora- 
tions in imposing conditions upon their right to enter the state.* Though 
the power to license implies the right to revoke, a state cannot, however, 
deprive a corporation of rights of property or contracts gained during its 
licensed activity, nor yet impair its own contract with the corporation.’ 


8 Cole v. Fickett, 95 Me. 265. 

* Glass v. Hulbert, 102 Mass. 24; Davis v. Ely, 104 N.C. 16. See also Petesch v. 
Hambach, 48 Wis. 443. } 

5 Comstock v. Coon, 135 Ind. 640. See 2 Pomeroy, Eq. Jurisp., 3d ed., § 867 and 
note. 


1 See Beale, Foreign o— Chap. VII. 

2 Bank of Augusta wv. Earle, 13 Pet. (U. S. io 589. 

3 Watts-Pierce Oil Co. v. Texas, 177 U. S. 

4 Paul v. Virginia, 8 Wall. (U. S.) 168. 

5 Smyth v Ames, 169 U. S. 466, 522. 

6 Philadelphia Fire Ass’n v. New York, 119 U. S. 110. ' 

7 See Bedford v. Eastern Building and Loan Ass’n, 181 U. S. 227 ; N. Y., Lake Erie, 
etc., Co, v. Pennsylvania, 153 U. S. 628. 
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The only constitutional limitations upon the right to exclude would seem 
to be found in the commerce clause, in the right to issue letters patent, 
and in the omnibus clause, securing the power to enact all necessary laws to 
carry congressional power into execution. A corporation endowed with 
federal privileges or engaged in federal business cannot be controlled or 
regulated by state interference except in the exercise of local police regu- 
lations. But by culling expressions from a number of Supreme Court 
decisions, Mr. Ware has succeeded in enumerating ten limitations. Some 
of them, based on merest dicta, are rejected by the writer. ‘Two, however, 
merit consideration. One is based on a decision declaring unlawful the 
arrest of an engineer of a railroad which failed to take out a permit which 
by its terms became void upon appeal by the corporation, in any litigation, 
to the federa! courts. The generalization drawn, that the burden imposed 
on a corporation cannot involve the surrender of a right or privilege secured 
by the Constitution, leaves out of consideration a square holding, which 
still stands, that though an agreement not to sue in the federal courts is 
invalid, the state may make the breach of such agreement a ground for 
revocation of its license, thus giving the corporation the option of not 
seeking the federal courts or ceasing to do business in that state.° The 
court expressly declared that it could not concern itself with the motive or 
reasonableness of a state’s terms, since the corporation had no constitu- 
tional right to do business in the state. Nevertheless, another decision 
declaring unconstitutional a state provision giving a preference to domestic 
creditors of an insolvent foreign corporation is deemed, in conjunction with 
another dictum, as, perhaps, committing the Supreme Court to the doctrine 
that a state cannot exclude a foreign corporation without good reason or 
just cause. The soundness of the particular decision is, in the light of the 
‘vigorous dissent, highly questionable. But certainly it does not warrant, 
as the writer himself seems to surmise, the conclusion he seeks to draw. 
On the whole, the narrow, well-defined limitations upon a state’s power 
over foreign corporations can hardly be said to be extended by recent 
decisions, — a result highly unlikely, whether desirable or not, in view of a 
want of constitutional justification of the impairment of state sovereignty. 


EFFECT OF APPOINTMENT OF RECEIVER ON STATE Priority. — By the 
common law, the crown was a preferred creditor.’ Its right of priority, 
however, was not absolute. It could not be enforced against assets the 
title to which the debtor had transferred to another before the suing out 
of the writ of extent (by which the crown’s right was enforced), unless, of 
course, such transfer could be set aside for fraud. Thus it was held that 
an assignment in trust for the equal benefit of all creditors destroyed the 


: Crutcher v. Kentucky, 141 U. S. 47; Stockton v. Baltimore & N.Y. R. Co., 32 
Fed. Rep. 9. 
9 pues v. Burnside, 121 U. S. 186. 

10 Doyle vw. Continental Insurance Co., 94 U. S. 535. See Beale, Foreign Corp. 


§ 122. 
11 Blake v. McClung, 172 U.S. 239. See 12 Harv. L. REV. 429. 
1 King v. Cotton, Par, 112. 
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preference.? A lien, too, obtained by a third party was secure,® but a 
mere change in custody was of no effect.‘ , . 

In this country there has developed a divergence of opinion among the 
state courts ; some holding that the states, as successors to the sovereignty 
of the king, became invested with his right of priority ;5 and others repudi- 
ating the whole doctrine as inconsistent with our altered political condi- 
tions. The courts which do adhere to the rule of state priority subject it 
to the English restriction that it is liable to be defeated pro tanto, by prior 
legal interests vested in third parties. Thus we find that the leading case on 
the subject in this country denies the state’s claim to preference after an 
assignment in trust for creditors.’ And, recently, it has further been held 
by the supreme court of Maryland that the state’s preference did not sur- 
vive against a receiver in whom the statute ® vested title to the assets of an 
insolvent corporation. State v. Williams, 61 Atl. Rep. 297. 

The result then of an action by the state claiming priority against a 
receiver, in any jurisdiction where the doctrine of state priority is accepted 
at all, must turn simply upon the question of receiver’s title. 

Under the old law, no title was vested in any receiver by the order 
appointing him,* for the order issued from a court of equity which had juris- 
diction im personam only and was therefore incapable of dealing immedi- 
ately with the title to a ves. To-day, however, as in the principal case, 
receivers, and particularly corporation receivers, are by statute invested with 
title to the debtor’s assets from the moment of appointment.” Certain text 
writers might well leave one with an impression that courts of equity now 
assume to pass title, at least to a debtor’s personalty, into the receiver 
without the assistance of any statute." It is true that some statutes have 
been held to pass title to personalty only,!*and that some which do not 
refer expressly to either personalty or realty have been so broadly construed 
as to pass title to both by implication. But it is believed that no case 
goes so far as to hold that a court of equity may, without legislative assist- 
ance, vest the receiver with title, save mediately by means of an assignment 
from the debtor. If, then, in a jurisdiction where the state’s right to priority 
against the original debtor is recognized, the state attempts to obtain a 
preference against the receiver before an assignment, it must succeed in 
the absence of some affirmative enactment construed to pass title at the time 
of appointment. 


EXTINGUISHMENT OF RIPARIAN RicuHts. — To prevent land from being 
encumbered, the courts ‘generally have established differing rules for the 
revocation of parol licenses to do acts affecting land interests according 


2 King v. Lee, 6 Price 3. 

8 King (in aid of Braddock) v. Watson, 3 Price 6. 

4 In re Henley & Co., 9 Ch. D. 469. 

5 Robinson v. Bank of Darien, 18 Ga. 65, 96. 

6 Freeholders of Middlesex Co. v. State Bank, 30 N. J. Eq. 311. 

7 State of Maryland v. Bank of Maryland, 6 Gill & J. (Md.) 205. 

8 Art. 23, § 382, Code of Public and General Laws of Maryland. 

® Keeney v. Home Insurance Co., 71 N. Y. 2% 

10 Cf Re Attorney-General v. Atlantic, etc., Co., 100 N. Y. 279. 

11 Alderson on Receivers 211, note 4; Beach on Receivers, 2d ed. 202, note 4; 23 
Am. & Eng. Encyc. of Law 1046. 

12 Skinner v. Terhune, 45 N. J. Eq. 565. 

18 American National Bank wv. National, etc., Co., 70 Fed. Rep. 420. 
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to the circumstances of the permission. If the parol license is to do an 
act on the licensor’s land which will create an easement, it is revocable even 
though the licensee has acted to his detriment.’ When, however, the per- 
mission is to do an act on the licensee’s land which will extinguish an 
already existing easement, the license if acted upon becomes irrevocable.” 
The application of these rules to the disposition of water rights in a stream 
has been confused. An early English case,® the result of which has been 
apparently followed in England * and in some states in this country, held 
that a parol license to an upper riparian owner to divert water could not be 
revoked when acted upon. This decision was based on the theory that a 
riparian owner’s rights depended upon actual use of the stream. The court 
regarded the parol license acted upon as in effect an acknowledgment that 
the owner no longer intended to use the stream, and so an abandonment of 
the right. This conception of riparian rights has since been abandoned. 
It has become established that the riparian owner has a natural right to the 
flow of the water as an incident to his property independent of use.® 

Another view by which Liggins v. Inge is explained is to regard this 
natural right as analogous to an easement, since it imposes a restraint on 
the upper owner’s use of his land. Accordingly, a license to divert, though 
it causes a permanent damage to the licensor’s land, is a license to ex- 
tinguish an easement and hence irrevocable. Some of the text-writers 
apparently have taken this view.’ The objection to it is that, even if the 
hypothesis be granted, the conclusion does not follow, for it should be 
against the policy of the law to allow such an easement to be extinguished 
by parol license when the result is also to abridge a natural right. This 

very objection points to another solution: to regard this derogation of a 
natural right not as the extinction but rather as analogous to the creation 
of an easement. When the riparian owner acquires the land, he receives 
a collection of natural rights, among them the right to take the water from 
the stream. Depriving him of the right is creating an interest against his 
land which might well be classed as an easement, though it is not within 
the technical definition.* Indeed, the definition is immaterial ; whether 
it is called an easement or the extinction of a natural right incident to 
property, both expressions signify the same thing, —the creation of an 
interest in land. Such an interest should be subject to the same for- 
malities necessary to transfer any estate in land.? Thus the California 
Supreme Court has recently considered the transfer by parol license of 
a similar right to waters in a stream to be within the Statute of Frauds. 
Churchill v. Russell, 82 Pac. Rep. 440. 

A parol license, then, to divert water from a stream should be revocable, 
like any other parol license to create an easement. When, however, as in 


1 Fentiman v. Smith, 4 East 107. Lee v. McLeod, 12 Nev. 280, contra. 
2 Morse v. Copeland, 2 Gray ( Mass.) 302. 

8 Liggins v. Inge, 7 Bing. 682. 

* See Davies v. Marshall, 10 C. B. (N. S.) 711. 

5 Addison v. Hack, 2 Gill (Md.) 221. : 

6 Embrey v. Owen, 6 Exch. 39 See Goddard, Easements, 6th ed., 83. 

7 See Gould, Waters, 1st ed., § 322; Angell, Watercourses, 7th ed., § 316. 

8 See Gale, Easements, Ist ed., 2. 

® See Doyle v. San Diego Land and Town Co., 46 Fed. Rep. 709; Veghte v. Raritan 
Water Power Co., 19 N. J. Eq. 142 (reversed in 21 N. J. Eq. 463 on another ground). 
See also Farnham, Law of Waters, Ist ed., 2 


10 See Pomeroy, Riparian Rights, 1st ed., § 15, for law peculiar to California and 
other western states. 
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this California case, there is an agreement founded upon a valid considera- 
tion, and partly performed so as to alter materially the position of the party 
performing, the case may be brought within the established equitable doc- 
trine allowing specific performance of parol contracts." 


JURISDICTION IN AN ACTION FOR INFRINGEMENT OF FOREIGN PATENT. — 
In the United States the courts will entertain suits for foreign torts, 
whether common law or statutory, unless the cause of action is repugnant 
to the public policy or morals’ of the home state; and the question of 
whether the 4x fort would give a remedy for the same cause arising within 
the state, is considered only as evidence of whether morals or policy would 
be offended against by such action.? The English rule as laid down in the 
case of The Halley,* which must now be taken as settled law, is less liberal 
than the American, and denies that the courts have jurisdiction to entertain 
any suit for a tort committed abroad, unless the act would have been tortious 
by the principles of the English law. A late case in Victoria has denied 
the right to sue there for the infringement of a patent in New South Wales, 
one of the justices taking the ground that the combination of chemicals 
complained of, if it had been made in Victoria, would not have infringed 
any patent there existing. otter v. Broken Hill Proprietary Co. (1905), 
Vict. L. Rep. 612. 

We believe that the justice erred in his interpretation of the rule which he 
was applying, when he insisted that the criterion was whether the physical 
actions of the defendant would have been actionable if stripped of their 
context of local rights and obligations and transferred to the home state. 
The rational basis of the English rule is the feeling that the courts should 
not be required to hear suits for foreign causes of action which would have 
been deemed trivial or impolitic if they had arisen at home. But the in- 
fringement of a patent right would have been a tort if it had occurred in 
Victoria. And to argue that the physical acts of the defendant would not 
have been an actionable infringement of patent in Victoria because there 
was no patent there to infringe is as irrelevant as to argue that the blow 
of a defendant sued in England for an assault in France would not have 
been a tort in England because the person of the plaintiff would have 
been safe across the channel. This particular infringement could not 
have occurred in Victoria, but the essential fact is that if an infringement 
had occurred there, redress would have been given under Victorian law. 

The broader interpretation suggested above, as opposed to the construc- 
tion of the Victoria judge, makes the English rule more nearly consistent 
with that applied in similar cases in America, and with the general common 
law rule as to foreign contracts, which allows recovery unless the agreement 
sued on was against the morals or policy of the home state ;* and there is no 
consideration of principle or expediency offsetting the failure of justice 
which arises from allowing a tortfeasor to escape restitution by moving 


11 Devonshire v. Eglin, 14 Beav. 530. 


‘i oe v. Minneapolis, etc., Ry. Co., 3t Minn. 11; Dennick v. Railroad Co., 103 

2 Cf. Leman ». Baltimore, etc., R. R Co., 128 Fed. Rep. rgt. 

8 The Halley, L. R. 2 P. C. 193; cf Phillips v. Eyre, L. R. 6 Q. B. 1-28. 

4 Columbia, etc., Ass’n v. Rice, 68 S. C. 236. 
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across a boundary line. Unfortunately, by sheer weight of authority and 
sanction of time, the rule must still stand that there can be no recovery for 
trespass to foreign realty,’ though even here there is some dissent.® Other- 
wise the one sensible and consistent principle to be applied to personal 


- actions is that laid down by Dicey, that “any right which has been duly 


acquired under the law of any civilized country is recognized and in general 
enforced by English courts,” unless “the enforcement of such right is 
inconsistent with the policy of English law.” * 


RECENT CASES. 


AGENCY — TERMINATION OF AUTHORITY — POWER COUPLED WITH AN 
INTEREST. — The plaintiff's intestate delivered to her agent her savings bank 
book in the defendant bank, together with a power of attorney to deposit and 
draw money. After her death, but before the defendant learned of her death, the 
defendant made payments to the agent. There was no evidence of an intention 
on the part of the intestate to make a gift or pledge to the agent. He/d, that 
the bank is liable for the amount paid over, as the power of the agent was not 
coupled with an interest and was therefore terminated by the death of the prin- 
cipal. Hoffman, Administrator, v. Union Dime Savings Institution, 1o9 N.Y. 
App. Div. 24. See NOTES, p. 287. 


AGENCY — UNDISCLOSED PRINCIPAL’s RIGHTS WITH RESPECT TO THIRD 
PERSONS — OFFER TO CONTRACT ADOPTED BY UNDISCLOSED PRINCIPAL 
BEFORE ACCEPTANCE. — A, in his own name, made an offer to sell a certain 
crane to the defendant. The plaintiff then purchased the crane and authorized 
A to proceed with the transaction as his agent. The defendant afterwards 
accepted the offer. e/d, that the plaintiff cannot sue the defendant on the 
contract. Mooney v. Williams, 5 N. S. W. 304. 

When a simple contract is made by a person acting as agent for an undis- 
closed principal, that principal may, in certain ne, sued and sue on the 
contract in his own name. Paterson v. Gandasequi, 15 East 62; Sims v. 
Bond, 5 B. & Ad. 389. The true basis of this anomalous doctrine seems to be 
that although the contracting party is really the agent, yet the relations existing 
de facto between the agent and his principal render it just that under certain 
circumstances the principal be allowed to sue and be sued as if he were the 
real contracting party. See Railton v. Hodgson, 4 Taunt. 576, 577 (note). 
Otherwise the recognized exceptions to an undisclosed — liability are 
wholly illogical. See Story, AGENCY, 9th ed., § 449. But the agency must at 
the very latest exist when the contract is closed. Subsequent ratification will 
not suffice where the agent purports to act as principal. Keighly, etc., Co. v. 
Durant, [1901] A. C. 240. It seems, however, that this relationship need not 
be contemporaneous with the express offer. The offeree theoretically accepts 
that offer which he has reasonably been led to believe the offerer is making to 
him at the moment of his acceptance, the offer being regarded as continuin 
till this time. But at this moment when 1. theoretical offer is made an 
accepted, the offerer is agent. The principal may, therefore, have the right to 
sue. Practically, it is an undesirable formality to require the withdrawal of an 
offer merely to repeat it immediately in identical language after the offerer has 
become agent for the undisclosed principal. 


5 British, etc., Co. v. Companhia de Mogambique, [1893] A. C. 602; Allin v, Conn, 
etc., Co., 150 Mass. 560. 

® Little v. Chicago, etc., Ry., 65 Minn. 48. 

7 Dicey, Conflict of Laws 22, 32. 
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ALIENS — WHETHER A STATE COURT MAY VACATE ITS DECREE OF 
NATURALIZATION ON ACCOUNT OF FRAUD. —A county court of a state 
granted to the plaintiff in error, an alien, a certificate admitting him to United 
States citizenship. This certificate was obtained by a fraudulent representation 
of the applicant. The county attorney, as officer of this court, petitioned on 
this ground to have the certificate set aside. He/d, that the petition cannot be 
granted. Peterson v. State, 89 S. W. Rep. 81 (Tex., Civ. App.). 

The power to naturalize is vested by the Constitution in Congress, but this 
power has been conferred by statute upon certain state courts. U. S. Rev. St. 
§ 2165. Such courts, when engaged in admitting aliens to citizenship, are re- 
garded, like true federal courts, as agents of the United States government. 
he Christern, 43 N. Y. Sup. Ct. 523; People v. Sweetman, 3 Park. Cr. Rep. 
(N. Y.) 358. The decrees of naturalization granted by these agent courts have 
the force and effect of judgments. Spratt v. Spratt, 4 Pet. (U.S.) 393. As 
in the case of other judgments, however, the rule is that they may, if obtained 
by fraud, be set aside at the instigation of the defrauded party. United States v. 
Norsch, 42 Fed. Rep. 417. In the present case it is clear that the United States 
was a party to the original judgment through the medium of the county court. 
But the question remains, did it continue a party to the petition by the county 
attorney as agent for such court? If so, the above rule permitting judgments 
to be set aside on the ground of fraud would apply. The court, in answering 
this question in the negative, reads strictly, according to the ordinary rule of 
statutory interpretation, the statute delegating to county courts the power of natu- 
ralization. But it has been held that a United States circuit court has power 
to set aside a similar decree if obtained by fraud; and it may be doubted 
whether the statute did not intend to grant the same power to the county 
court. See Pintsch Compressing Co. v. Bergin, 84 Fed. Rep. 140. 


BANKRUPTCY — DISCHARGE — LIABILITIES FOR SUPPORT OF WIFE OR 
CHILD. — The Act of February 5, 1903, amendatory to the National Bankruptcy 
Act of July 1, 1898, porate that a discharge in bankruptcy should release a 
bankrupt from all of his provable debts, except such as are “liabilities . . . 
for maintenance or support of wife or child.” (U.S. Comp. St. Supp. 1903, 
411.) Held, that this excepting clause does not apply to a debt incurred for 
the services of a physician called by the husband to attend the wife. Ju re 
Ostrander, 139 Fed. Rep. 592 (Dist. Ct., E. D., N. Y.). 

Under the Act of 1898, by the weight of authority, liabilities incident to sup- 
port or bastardy orders were not dischargeable in bankruptcy. Ju re Baker, 
96 Fed. Rep. 954; Wetmore v. Markoe, 196 U.S. 68. Nor was a bankrupt’s 
debt arising out of an express contract to support his children discharged. Dun- 
bar v. Dunbar, 190 U. S. 340. Liabilities, therefore, in the nature of direct 
enforcements of the common law duty to support wife and child were excepted 
from discharge, but not those contractual obligations incidentally incurred in 
the performance of that duty. The excepting clause of the Act of 1903 can 
scarcely apply to this latter form of liabilities, as such a construction would 
exempt all debts for family necessaries from discharge in bankruptcy, a result 
clearly not intended. The clause, therefore, seems to be simply declaratory of 
the meaning of the Act of 1898, as previously interpreted by the courts, and has 
been so regarded. See Wetmore v. Markoe, supra. The case at hand, by its 
decision and dictum, confines the clause in question to those direct liabilities 
entailed by non-performance of the common law duty to support wife and child, 
and seems sound in its conclusion. 


BANKRUPTCY — PREFERENCES — PERFECTING INCHOATE RIGHT TO SE- 
curity. — The defendant, who held mortgages on the real estate of a bankrupt 
which had been executed in good faith for contemporaneous loans of money, 
had them recorded within four months of the commencement of bankruptcy 
| sores By the law of Minnesota such mortgages were not valid against 

ona fide purchasers and attaching and judgment creditors until recorded. Held, 
that the mortgages were not originally preferences, and a failure to record until 
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within four months of bankruptcy proceedings does not make them so. Seager 
v. Lamm, 104 N. W. Rep. I (Minn.). : 
For a discussion of the principles involved, see 18 HARV. L. REv. 606. 


CARRIERS — DISCRIMINATION — EXCLUSIVE PRIVILEGES IN RAILROAD 
STATION GRANTED TO ONE Hack Company. — The plaintiff was lessee of a 
large Union Station in Chicago. In order to protect its passengers from exces- 
sive solicitation by the numerous hackmen who frequented the station platforms, 
the plaintiff granted to one carriage company the exclusive right to enter the 
station to solicit passengers. The excluded hackmen, among whom were the 
defendants, continued to enter the station. The plaintiff sought to have the de- 
fendants restrained from so doing, and also from standing upon the adjacent 
sidewalks to solicit custom. The Circuit Court of Appeals granted an injunc- 
tion restraining the defendants from entering the station, and from so using the 
adjoining sidewalks as to interfere with the ingress and egress of passengers. 
The defendants appealed. edd, that this decree must be affirmed. Donovan 
v. Pennsylvania Company, 26 Sup. Ct. Rep. gt. 

For a discussion of the principles involved, see 19 HARV. L. REv. 144. 


CARRIERS — DuTy TO ACCEPT AND CARRY PASSENGERS — BLINDNESS 
AS GROUND FOR REJECTION. — The plaintiff, a blind man seventy-seven years 
of age and sy ir a by an attendant, sought to purchase a ticket for a rail- 
way journey involving two or three changes of cars. The defendant’s agent 
refused to sell it to him unless an attendant was to go with him upon the jour- 
ney. Held, that such refusal was proper. J/linois Central R. Co. v. Allen, 89 
S. W. Rep. 150 (Ky.). 

A Mississippi decision quoted and followed by the present case is discussed 
in 18 Harv. L. REv. 540. 


CoNnFLICT OF LAws — RIGHT OF ACTION — INFRINGEMENT OF FOREIGN 
PATENT. — The plaintiff alleged in Victoria, that it owned a patent in New 
South Wales we that the defendant there infringed it. Ae/d, that the court 
lacks jurisdiction. Potter v. Broken Hill Proprietary Co.,[1905] Vict. L. Rep. 
612. See NOTES, p. 295. 


CONSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATION OF CONTRACT — 
STATUTE ALTERING CHARTER PROVISION AS TO INTERNAL MANAGEMENT 
OF CORPORATION. — A corporation was chartered under a general law which 
authorized it to issue preferred stock with the unanimous consent of the stock- 
holders. A general statute subsequently enacted in pursuance of the state’s 
reserved power to alter charters, permitted the issuance of preferred stock with 
the consent of the holders of two-thirds of the capital stock. The plaintiff, 
a stockholder, seeks to enjoin the defendant corporation, which has secured 
the consent of the holders of two-thirds of the stock from issuing preferred 
stock. Hed, that the plaintiff is not entitled to an injunction. Ainckley v. 
Schwarzschild, etc., Co., 95 N. Y. Supp. 357. 

This decision holds that the state under its reserved power can alter the pro- 
visions in a charter which define the scheme of internal organization of the 
corporation, as distinguished from the rights directly conferred by the state. 

or a statement of the opposite view, see 18 Harv. L. REV. 549. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS— STATUTORY PROHIBITION 
OF MARRIAGE BY EPILEPTIC.—A statute prohibited the marriage of an 
epileptic when the woman is under forty-five years of age. He/d, that the stat- 
ute is constitutional. Gould v. Gould, 61 Atl. Rep. 604 (Conn.). 

a similar statutes exist in Kansas, Michigan, Minnesota, and Ohio, this is 
believed to be the first decision as to their constitutionality. Legislation prohib- 
iting the marriage of insane persons is not analogous, for sanity is an essential of 
the natural capacity to contract irrespective of any statutory provision. Statutes 
prohibiting the intermarriage of cousins and other near relatives, and of whites 
with negroes, have invariably been held constitutional. Batty v. Cranjill, 91 
N. C. 293; Lonas v. State, 3 Heisk. pina 287. But the Connecticut statute 
is much more stringent, for instead of merely restricting the choice, it entirely 
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rohibits marriage to certain Fenn Since epilepsy is a disease which often 
eaves its mark in inferior offspring, the marriage of epileptics is a matter of 
public concern and of public health. As the statute is reasonable and affects 
all persons alike within the sphere of its operation, it is clearly justified under 
the police power. Barbier v. Connolly, 113 U. S. 27; see 10 Harv. L. REv. 
450, 524- Analogous to this is legislation forbidding the sale of liquor to 
Indians, or ordering the confinement of persons infected with contagious 
diseases. Cf 11 HARV. L. REv. 414, Haverty v. Bass, 66 Me. 71. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES — RIGHT TO ACT 
AS Executor. — Held, that a legislative enactment that “no non-resident 
shall be appointed or act as executor ” is not a violation of U. S. Const., Art. 

§ 2, which provides that “the citizens of each state shall be entitled to 
privileges and immunities of citizens in the several states.” Jn re Mulford, 75 
N. E. Rep. 345 (Ill.). 

The Supreme Court of the United States has consistently refused to define 
these “privileges and immunities” or to describe them in general classifi- 
cations. See McCready v. Virginia, 94 U. S. 391, 395- et Mr. Justice 
Washington’s opinion that the constitutional provision extends only to “those 
privileges and immunities which are, in their nature, fundamental ; which belong, 
of right, to the citizens of all free governments,” seems not to have been disap- 
proved. See Corfield v. Coryell, 4 Wash. (U. S. C. C.) 371, 380. Thus, rights 
of a civil rather than of a political character are here protected. Accordingly 
there would not be included the right to hold public office or even to occupy 
= of a public nature. See Austin v. The State, 10 Mo. 591, 592; 1 Mich. 

. Rev. 292-298. As the court in the principal case clearly points out, an exec- 
utor is a public, or, at least, quasi-public officer. See WHARTON, CONFLICT 
oF Laws, 3d ed., § 605. He receives his powers only by the active consent of 
the courts, is generally allowed a statutory compensation, and is at all times 
subject to the control and directions of the courts. See CROSSWELL, Exrs. & 
ADMRS., §§ 5,177, 181. A statute prohibiting the appointment of a non-resident 
trustee has been held unconstitutional. Rody v. Smith, 131 Ind. 342. But 
trustees deriving their powers wholly from the creators of the trust have in no 
sense an official character. See WOERNER, AM. LAW OF ADmM., 2d ed., § Io. 


CONSTITUTIONAL LAW — SELF-INCRIMINATING TESTIMONY. — A State stat- 
ute, known as the Kansas Anti-Trust Act, compelled witnesses to testify in 
regard to violations of that statute, and provided that neither should they be 
liable to criminal prosecutions for any violations of the act about which they tes- 
tify, nor should their evidence be used against them in any criminal proceedings. 
Held, that the statute is not in violation of the Fourteenth Amendment, which 
provides “ Nor shall any state deprive any person of . . . liberty . . . without 
due process of law.” Two justices dissented. /ack v. State of Kansas, U. S. 
Sup. Ct., Nov. 27, 1905. 

The state statute could not, of course, prevent the testimony of a witness in 
state proceedings from being used against him in federal courts for violations 
of federal statutes. For the purposes of this case, the court assumes that, “if 
the statute failed to give sufficient immunity from prosecution or punishment ” 
to the witness, it would violate the Fourteenth Amendment. The decision is 
then reached on the basis that the danger of such prosecution in the federal 
courts is so ‘‘ unsubstantial and remote ” that it is of no consequence that the 
statute does not provide against it. This decision is in harmony with the same 
court’s opinion in a previous case, that although a federal statute obliging wit- 
nesses to testify secured them no immunity in state courts, yet it did not compel 
self-incrimination within the terms of the Fifth Amendment. Brown v. 
Walker, 161 U.S. 591, 608; see to Harv. L. REv. 120. These two cases 
seem to establish the law that “the legal immunity is in regard to a prosecution 
in the same jurisdiction; and when that is fully given, it is enough.” 


, CONTRACTS — MASTER AND SERVANT — UNWRITTEN RENEWAL OF A PRE- 
vious CONTRACT. — A, under an express contract, employed the plaintiff for 
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one year at an annual salary. Without further express agreement the plaintiff 
continued in A’s employ for several years, but was discharged in the middle of 
the year without cause, when A became bankrupt. The plaintiff therefore brings 
this action against A’s assignee in bankruptcy. He/d, that the plaintiff had a 
yearly contract with A which entitles him to recover from the defendant for his 
discharge “4 A in the middle of the year without cause. Baker v. D. Appleton 
& Co., 95 N. Y. Sere: 125. 

The question in this case is essentially one of fact; did the parties renew the 
agreement? There was no express renewal, but acts may show as unequiv- 
ocally as words a mutual intent to be bound. Where the facts as to a contract 
are not in dispute, their interpretation is a question of fact for the court, not for 
the jury. Chicago Cheese Co. v. Fogg, 53 Fed. Rep. 72. When one enters the 
employ of another under a contract for a year’s service at an annual salary, and 
continues in the employment after the expiration of the year, the weight of au- 
thority seems to be that this raises a presumption of fact that the parties have 
assented to a renewal of the agreement. Adams v. Fitzpatrick, 125 N. Y. 
124; WV. H. [ron Factory Co. v. Richardson, 5 N.H. 294. This presumption 
of fact, if not rebutted, will sustain the conclusion that, as a matter of law, there 
was such acontract. TZaylor v. City of Lambertville, 43 N. J. Eq. 107. And 
this contract is not open to objection under the Statute of Frauds. TZatterson 
v. Suffolk Manufacturing Co., 106 Mass. 56. 


CRIMINAL LAW — FORMER JEOPARDY — CONVICTION OF HIGHER OFFENSE 
ON SECOND TRIAL. — Ona charge of murder in the first degree, the plaintiffs 
were convicted of assault by a court of first instance of the Philippine Islands. 
On appeal to the Supreme Court of those islands, the judgment was reversed 
and the plaintiffs were convicted of murder in the second degree. Hed, that 
the later conviction is not a violation of a legislative provision against double 
jeopardy. Three justices dissented. TZvono v. United States, U. S. Sup. Ct., 
Dec. 4, 1905. 

The case is of especial interest as being the first decision by the Supreme 
Court of the United States upon this point, concerning which the state courts 
are at variance. But see United States v. Harding, 26 Fed. Cas. 131. It is 
well settled that an appeal by the accused operates as a waiver of the plea of 
former jeopardy on a second trial. United States v. Ball, 163 U. S. 662. The 
conflict of authority arises as to the extent of such waiver. See WHARTON, 
Crim. PLEAD., oth ed., § 465. The weight of authority is opposed to the 
decision in question, and regards the accused as waiving the plea of former 
jeopardy only as to that part of the judgment which convicts him of guilt. 
People v. Gordon, 99 Cal. 227; contra, State v. Bradley, 67 Vt. 465. To hold 
that the plea is also waived as to the acquittal of any higher grades of crime 
included in the indictment would clearly seem to subject the accused to double 
jeopardy without his consent and so to violate any provision against such double 
jeopardy. While the effect of this decision will undoubtedly be to do away with 
— rs on petty grounds, it will also tend to discourage those that are 

ona fide. 


ELEVATORS — OPERATORS AS CARRIERS— DEGREE OF CARE. — The 
plaintiff, an employee of a tenant of the defendant, was injured by the falling 
of an elevator which the defendant maintained and operated, and brought action 
for damages. At the trial the judge refused to instruct that the defendant was 
not liable if he had used reasonable care and prudence in the construction, 
maintenance, and operation of the elevator. He/d, that it was error to re- 
(RL instruction. Edwards v. Manufacturer's Bidg. Co., 61 Atl. Rep. 

46 (R. I.). 

It is universally held that a common carrier must exercise a high degree of 
care. Keadheadv. The Midland Ry. Co., L. R. 2 Q. B. 412. An operator of 
an elevator is not a common carrier in the strict legal sense of theterm. Seaver 
v. Bradley, 179 Mass. 329. But the overwhelming weight of authority is that 
he owes the same degree of care as acommon carrier. Zveadwellv. Whittier, 
80 Cal. 574; contra, Griffin v. Manice, 166 N. Y. 188. The argument in the 
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case under discussion is that common carriers must exercise great care because 
of the peculiar business in which they are engaged, but that the care required 
of elevator operators should be only that which is due to persons on premises 
by implied invitation. But the idea running through all the cases of common 
carriers and elevators alike is that public policy demands a high degree of care 
where so many lives are exposed to danger. Zhe Philadelphia, etc., Rd. Co. 
v. Derby, 14 How. (U.S.) 468, 486; S; — v. Ford, 189 Ill. 430. The force 
of this argument makes the decision of the lower court seem preferable. 


Equity — INJUNCTION — CONTRACT IN RESTRAINT OF TRADE. — Certain 
insurance companies entered into an agreement the object of which was to 
regulate the rates of insurance. The Attorney General sought, in behalf of 
the public, to restrain them from carrying out the agreement. He/d, that in 
the absence of a statute authorizing the Attorney General to bring the com- 
plaint, the bill must be dismissed, although the contract was contrary to public 
policy being in restraint of trade. McCarter, Atty. Gen. v. Firemen’s Ins. Co., 
61 Atl. Rep. 705 (N. J., Ch.). 

In New Jersey there is no statute prohibiting contracts in restraint of trade. 
Nor do such contracts appear to be positively illegal, though they are not 
enforceable at the instance of either party. Cf. Adbright v. Teas, 10 Stew. 
(N. J.) 171. It is true that equity, in many cases, has enjoined a clear violation 
of the rights of the public at the instance of the Attorney General, although he 
had no express authority a statute to bring the bill. /# re Debs, 158 U. S. 
564; Attorney-General v. Hunter,1 Dev. Eq.(N.C.) 12. But in general, if the 
plaintiff's right or the defendant’s wrong is doubtful, a permanent injunction 
will not issue. Consolidated Canal Co. v. Mesa Canal Co.,177 U. S. 296. In 
New Jersey, at least, the defendant’s wrong seems doubtful; it lies entirely 
within the discretion of the court to determine whether it is too doubtful to 
warrant the issue of an injunction. 


EQuiTy — RESCISSION OF CONTRACT FOR MUTUAL MISTAKE OF FACT. — 
The defendant employed a real estate broker to sell for him property on a cer- 
tain avenue. The broker pointed out to the plaintiff houses on another avenue 
as the ones for sale, and after inspection the plaintiff signed a contract calling 
for the purchase of the first-named property. e/d, that because of the broker’s 
misrepresentations, whether honest or not, the plaintiff can have the contract 
cancelled. Si/verman v. Minsky, 109 N. Y. App. Div. 1. See NOTES, p. 290. 


EVIDENCE —DECLARATION IN COURSE OF DuTy — ORAL STATEMENT OF 
DECEASED PHYSICIAN TO PATIENT. —In a suit by a husband for the disso- 
lution of marriage, the wife made counter-charges of cruelty. In order to show 
the cause of an illness which she wished to prove her husband had been respon- 
sible for, she offered in evidence a statement made to her during her illness b 
the attending physician, who had since died. He/d, that the evidence is inad- 
missible. Dawson v. Dawson, 22 T. L. R. §2 (Eng., Prob., Divorce & 
Adm., Nov. 10, 1905). 

Written statements of a deceased person made in the ordinary course of his 
duty are everywhere admissible in evidence. 2 WIGMORE, EVIDENCE, § 1518. 
Oral statements were said by Lord Campbell to be included in this exception to 
the hearsay rule. Sussex Peerage Case, 11 Cl. & Fin. *85, *113. His remark, 
though not necessary to the decision, has been followed by the English judges. 
Reg. v. Buckley, 13 Cox C. C. 293. The present case seems opposed to Reg. 
v. Buckley, though it may perhaps be reconciled with it on the ground that a 
physician frequently refrains from telling his patients the truth about their 
condition, and that therefore statements made under such circumstances are 
not so trustworthy as those made under a positive duty to tell the truth. The 
two cases are otherwise in conflict, however, and the present one may mark the 
return of the English courts to their old rule. The law on the point in this 
country is not settled, but shows little tendency to accept the doctrine of Reg. 
v. Buckley. Cf. Williams v. Walton and Whann Co., 9 Houst. (Del.) 322, 
9 Harv. L. Rev. 288. At least one case reaches the result of Reg. v. Buckley, 
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by calling the statements of a physician as to the illness of his patient a part of 
the res gesta2. McNair v. National Life Ins. Co.,13 Hun (N. Y.) 144. 


EvIDENCE — HEARSAY — AGE OF WITNESS. —On a trial for statutory rape, 
the age of the prosecutrix being in issue, objection was made to her competency 
to prove her own age, on the ground that her knowledge of it was obtained out- 
side of her family, though from a person (B) with whom she had lived as an 
orphan. Ae/d, that the evidence is not admissible. People v. Colbath, 104 
N. W. Rep. 633 (Mich.). : 

Though the statement may not be in regard to pedigree, and, strictly speaking, 
is hearsay, the broad view is usually taken that as the statement of a witness 
regarding his own age is sufficient in practical affairs of life, it should be admis- 
sible. ean v. Congdon, 34 Mich. 296. And it will be admitted though his 
parent is present, and pag it appears that his knowledge came from the par- 
ent. Loose v. State, 120 Wis. 11 ; But the statement of B herself as to the 
age of a person not a member of her family would not have been admissible. 
Simpson v. State, 81 S. W. Rep. 320; see 9 Harv. L. Rev. 486. And it fol- 
lows as a logical step from this rule, that the fact of passing through one more 
individual, though that one happens to be the person whose age is in question, 
should not make that admissible which was before jenteniaalite. Cf. State v. 
Cougot, 12t Mo. 458. . If the contrary view were taken, it would follow that the 
rule limiting evidential statements of age to members of the family of the person 
whose age is in question should be extended to include those who would be 
likely to know, irrespective of relationship. This would of course be an exten- 
sion with vague limits, but might be wise in the case of an orphan entirely 
without family, or where none of the family knew. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC POLICY — AGREF- 
MENTS BETWEEN OFFICE-HOLDERS AS TO TERMS OF OFFICE. — At the first 
election after the death of one alderman of a board of eight (four of whom were 
elected annually for a term of two years), five were chosen with no specification 
as to which should have the short term. The question could not be settled b 
the three aldermen whose terms were not in dispute, since they did not consti- 
tute the necessary quorum. One of the new members agreed to take the short 
term on condition that the others vote for him for president of the board. 
Elected president, at the end of the year he refused to withdraw. e/d, that 
the contract is not contrary to public policy and that the defendant may be 
compelled to resign. Hobbs v. Upington, 89 S. W. Rep. 128 (Ky.). 

The position of the court in enforcing such a contract must be regarded as 
extremely questionable. The defendant induced his colleagues to vote for him 
for president of the board by promising them an undisputed two-year term. 
If he had offered money for the same purpose, the agreement clearly would 
have been void as against public policy. Swayze v. Hull,8 N. J. Pi 54- 
Similarly, his colleagues induced him to promise to withdraw at the end of the 
year, by agreeing to vote for him for president. Here again, if they had offered 
money to procure his withdrawal, the agreement would have been contrary to 
public policy. Eddy v. Capron, 4 R. 1. 394. The fact that the consideration 
on each side was political office instead of money does not alter the principles 
involved. See Stroud v. Smith, 4 Houst. (Del.) 448. When the substance of 
a contract is the bartering of public offices for private and unworthy motives, no 
equitable ground for its specific enforcement can be found. 


INSURANCE — RIGHTS OF INSURER — EFFECT OF INSURED’s GRANTING 
ABATEMENT IN PRICE TO VENDEE. — The defendant agreed to sell to the 
Corporation of Plymouth certain premises which had been insured by the plain- 
tiff. Before the title was transferred, some buildings were burned; and the 
insurance was collected by the defendant. Thereafter the defendant released 
to the Corporation of Plymouth his claim for an amount of the purchase price 
equivalent to the amount of the insurance money. The plaintiff sued the 
defendant to obtain the value of this right that was released. He/d, that it 
can recover. Phanix Assurance Company v. Spooner, [1905] 2 K. B. 753. 
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Having decided that the vendee of premises that had been burned before the 
transfer of title has no right to the insurance money which the vendor receives, 
the English courts were confronted with the alternative of allowing the vendor 
to recover double compensation for his loss, or of subrogating the insurance 
a. to the vendor’s rights against the vendee. Cf Rayner v. Preston, 
18 Ch. D. 1. The latter alternative was chosen, and the present case merely 
reénforces that decision. Cf. Castellain v. Preston, 11 Q. B. D. 380. The 
courts of this country feeling that the insurance money really stands in the 
place of the destroyed property, have held that, like the property which it 
represents, such money ange in justice to the vendee. Skinner, etc., City v. 
Houghton, 92 Md. 68, 82. This view is a departure from the doctrine, which 
has found favor in England, that a policy of insurance is a contract of personal 
indemnity. But the American position is justified on equitable grounds, since 
it places the loss upon the insurance company which has been paid to sustain 
it, and relieves the vendee from the necessity of paying for what he does not 
receive. 


MORTGAGES — MERGER OF INTERESTS — TRANSFER OF DEBENTURES 
AFTER PAYMENT. — A company issued debentures as a first charge on its 
property, agreeing to create no charges in priority to or upon an equal footing 
with them. Some of these debentures it issued to A, as security for a loan. 
Later the loan was paid off by the company, and the debentures returned by 
A, together with blank transfers. The company then, having applications for 
debentures, transferred these same debentures to the applicants, who paid their 
full value, and were registered as holders. At the winding up of the company, 
these transferees claimed equal priority with the other debenture holders. He/d, 
that they are not entitled thereto, since their debentures were either extin- 
guished by payment, or if kept alive could not be set up against the other 
debenture holders. /nu re W. Taskers &* Sons, Lid., [1905] 2 Ch. 587. 

When the owner of property subject to a mortgage acquires the mortgage, 
equity will prevent the extinction of the mortgage by merger, if an intention to 
keep it alive can be found, or, in the absence of evidence of intention, if it will 
be to the owner’s advantage to keep it alive, provided it will not perpetrate a 
fraud on third parties. Forbes v. Moffatt, 18 Ves. Jun. 390. But since equity 
will not aid fraud, it has been held that when a mortgage debt is paid by one 
who is bound to pay it, and upon whom the burden of payment ought to fall, an 
assignment of it to him operates as a discharge. Burnham v. Dorr, 72 Me. 
198; see also JONES, MORTGAGES, 5th ed., 864. Under this rule, a mortgagor 
who has acquired a first mortgage made by himself cannot set it > Page a 
subsequent mortgage also made b himeeil Otter v. Vaux, 6 De G. M. & G. 
638. It would seem ——. unfair to let him set it up against a contempo- 
raneous mortgage made by himself. Even if the company, by registering the 
transfer, were estopped to deny the validity of the transferred debentures, the 
other debenture holders are not so estopped. Mowatt v. Castle Steel and Iron 
Works Co., 34 Ch. D. 58. 


NEGLIGENCE — Duty oF CARE— Duty CREATED BY MUNICIPAL ORDI- 
NANCE. — An ordinance regulated the manner of running street cars. He/d, that 
a violation of the ordinance is negligence er se, and a person injured can bring 
a civil action based on the breach of the duty imposed by the ordinance. 
Sluder v. St. Louis Transit Co., 189 Mo. 107. See NOTES, p. 288. 


New TRIAL— GROUNDS FOR GRANTING NEW TRIAL — JUROR’s NOTES 
oF EvIDENCE. — During the trial of the defendant for murder, a juror for three 
weeks openly took notes of the testimony in aid of memory. He/d, that this 
does not as a matter of law require the setting aside of the verdict. Common- 
pen v. Zucker, 33 Banker and Tradesman 2555 (Mass., Sup. Ct., Nov. 28, 
1905). 

In the absence of statutes, which provide in several states that jurors may 
take notes of the evidence, some courts regard note-taking as an improper 
practice, whereas others consider it allowable or sometimes even commendable, 
whether in a civil or criminal action. United States v. Davis, 103 Fed. Rep. 
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457; Cowles v. Hayes, 71 N. C. 230; Thomas v. State, 90 Ga. 437. And in 
civil cases at least, some jurisdictions permit counsel to request the jurors to 
take notes of a particular fact or calculation, provided that too much time is 
not consumed thereby, though the jurors are not required to comply. 77/¢ v. 
Towns, 63 Ga. 237; contra, Indianapolis, etc., Rd. Co. v. Miller, 71 Il. 463. 
It seems established that even in a murder trial, the verdict will not be set 
aside unless the fact affirmatively appears that neither the defendant nor his 
counsel had knowledge of the note-taking, for consent to it is presumed from 
failure to object. State v. Robinson,117 Mo. 649. From the facts in the prin- 
cipal case, the fair inference is that there was knowledge. But the case seems 
sound in the view that even if there were no knowledge, note-taking by a juror 
is not illegal, and that so far as it is misconduct, the court will grant a new trial 
at — and not as a matter of law. See Commonwealth v. White, 147 
Mass. 76. 


PowERS — EXECUTION BY REsIDUARY DeEvisE.—A testator, having a 
special power of appointment, left a will which purported to dispose of all the 
property he owned or over which he had any power of disposition. The will 
did not mention the power, but contained a general residuary clause. He/d, 
that the power is executed in favor of the residuary legatees who are members 
of the class specified by the donor of the power. Stone v. Forbes, 189 Mass. 
163. 

The old common law rule, in force in nearly all of the states unless changed 
by statute, is that a power of appointment is not exercised by a general resid- 
uary devise of all the testator’s estate. A further intention to appoint must 
appear. Hollister v. Shaw, 46 Conn. 248. Massachusetts has departed from 
the rule in the case of general powers by holding that a residuary devise suffi- 
ciently indicates the intention to appoint. Amory v. Meredith, 7 Allen (Mass.) 
397. An effort was made to distinguish the present case because it involves a 
special power. English decisions make such a distinction in construing the 
Wills Act. Jn re Hayes, [1900] 2 Ch. 332. The Massachusetts court says 
that as the intent to exercise the power is sufficiently expressed to satisfy the 
common law rule, they need not decide the point; Be the opinion intimates 
that the special power would have been treated like a general one if the intent 
had not been found. North Carolina follows the Massachusetts decisions in a 
case involving a special power without mentioning the distinction. /Johmston v. 
Knight, 117 N. C. 122. And Massachusetts will probably refuse to treat the 
two kinds of powers differently, as there is quite as much reason for holding 
that the testator intended the residuary legatee to be the appointee in one case 
as in the other. 


PREFERENCES — AT COMMON LAW— EFFECT OF APPOINTMENT OF RE- 
CEIVER ON STATE PriorITy.—A receiver was appointed for an insolvent 
corporation under a statute vesting him with title to its assets. Ae/d, that this 


cut off the state’s right to priority. State v. Williams, 61 Atl. Rep. 297 (Md.). 
See NOTES, p. 292. 


PUBLIC OFFICERS — RESIGNATION — WITHDRAWAL OF RESIGNATION. — A 
justice of the peace filed his resignation to take effect in the future. It was at 
once accepted and notice was given the election commissioners to hold a new 
election. Later, but before the resignation was to take effect, it was attempted 
to be withdrawn without the consent of the accepting authority. e/d, that 
the resignation was irrevocable. JMJurray v. State ex rel. Luallen, 89 S. W. 
Rep. tor (Tenn.). 

The common law doctrine, prevailing in a majority of the states, requires 
that a resignation to be effective must be anaes. Fryer v. Norton, 67 
N. J. Law 537. By this view it is merely an offer, which may be withdrawn 
before acceptance. State ex rel. Van Buskirk v. Boecker, 56 Mo. 17. But 
when a resignation intended to operate at once has been accepted, withdrawal is 
pe agp under any circumstances, for the office is vacant and can be filled 
only according to law. State ex rel. Bergshicher v. Grace, 113 Tenn. 9. A 
distinction, however, is taken with reference to prospective resignations. As 
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the incumbent is not out until the date set, there seems to be no objection to a 
withdrawal before then, even after acceptance, provided the as authority 
consents and no new interests, such as arrangements for an election, have inter- 
vened. See Biddle v. Willard, 10 Ind. 62. Since the present case falls foul of 
both these objections, it could scarcely be decided otherwise, but the court rests 
its judgment entirely on the previous Tennessee decision, cited above, — 
to an immediately effective resignation. In states where a resignation is fin 
without acceptance, withdrawal should be allowed in the case of prospective 
resignations at any time before the operative date, except where new rights 
have intervened. It has been so held. State ex rel. Williams v. Beck, 24 
Nev. 92. 


Res JupIcCATA — MATTERS CONCLUDED — ASSIGNEE OF JUDGMENT AS A 
Privy TO GARNISHMENT PROCEEDINGS ON THE JUDGMENT. — A judgment 
creditor, W, assigned his judgment against H to the plaintiff in the present suit. 
Before assigning to the plaintiff, had commenced an action against the 
defendant in the present action, as garnishee of H, the judgment debtor. The 
garnishment action failed, and in the present action the plaintiff maintains that - 
a finding in the garnishment proceeding is ves judicata as between himself and 
the defendant. edd, that the plaintiff was neither party nor privy to the pro- 
ceedings in the garnishment action, and that the finding in it is therefore not 
res judicata in the present suit. Allen v. Ellis, 104 N. W. Rep. 739 (Wis.). 

The general rule is that an assignee is privy to judgments rendered in suits on 
the chose assigned if the suits were begun before the assignment. Corcoran v. 
Chesapeake, etc., Co.,94 U.S. 741. The question raised in this case was whether 
the garnishment action is intimately enough related to the original judgment to 
bind the assignee of the judgment. The garnishment proceeding was merel 
auxiliary to execution on the judgment assigned. Garland v. McKittrick, 52 
Wis. 261. That the garnishment proceeding was not specifically assigned is of 
course not conclusive against its binding the assignee. Block v. Commissioners, 
99 U. S. 686. Furthermore the fact that it was based on the judgment and 
might have involved a finding that the judgment was void seems to show its 
necessary connection with the judgment. Beaupre v. Brigham, 79 Wis. 436. 
An additional consideration pointing to this result is that the assignee would 
be entitled to the proceeds of the garnishment. Budlitt & Fairthorne v. 
Methodist Episcopal Church, 26 Pa. St. 108. The contrary view would seem 
to allow the assignee to bring a new garnishment action against the same 
a raising the same issues; and successive assignees would have in- 

efinitely the same power of continual litigation. This is against the funda- 
mental policy of the law of res judicata. Cf. Bisland v. Griffin, 9 La. An. 150. 


RES JUDICATA — PERSONS CONCLUDED — CO-DEFENDANTS. — A decree in 
equity declared that C, one of two defendants, was entitled to a certain sum of 
money which the plaintiff A claimed as judgment-creditor of B, the other de- 
fendant. B now brings this action against C for the same sum. /e/d, that the 
decree operates as a bar to his right, on the principle of res judicata. Ellis v. 
Cole, 105 N. Y. App. Div. 48. 

If A’s claim against C is derived from and is as great as that of B against C, 
and if A fails to establish his case, then B is barred from asserting his claim 
against C in a subsequent suit. Cohen v. Simpson, 32 S. W. Rep. 59. In the 
case under discussion the decree in equity necessarily involved the decision that 
C was entitled to the money as against B; for otherwise A would have been en- 
titled to it, since his claim was admitted to be as great as that of B. The provi- 
sion in the Code (§ 521) requiring a defendant to notify his co-defendant when 
he wishes to establish his rights against such co-defendant as well as against 
the plaintiff, does not apply to cases where these rights are necessarily involved 
in a judgment for or against the plaintiff, since the Code provision was not 
intended to interfere with the principles of res judicata. Pratt v. Johnston, 59 
N. Y. App. Div. 52. 


RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — CHANGE IN CHAR- 
ACTER OF LOCALITY AS GROUND FOR REFUSING INJUNCTION. — The de- 
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fendant was the owner of land subject to a covenant, limited in duration to 
twenty-five years, that there would not be built upon it “ any tenement, apart- 
ment or community house.” After nineteen years the neighborhood had ceased 
to be desirable for private residences, so that the enforcement of the covenant 
would cause great hardship to the defendant without benefit to the plaintiff's 
property. edd, that equity will not enjoin a threatened breach. McClure v. 
Leaycraft, 183 N. Y. 

The decision of the lower court, which is here reversed, was commented upon 
in 18 Harv. L. REV. 472. 


RULE AGAINST PERPETUITIES — Cy-PREs DocTRINE.— The testator devised 
his freehold estate to A for life, remainder to A’s eldest son for life, remainder 
to the first and other sons of A’s eldest son in tail male successively, re- 
mainder to the other sons of A successively subject to the. same limitations, 
remainder to the daughters of the first and other sons of A successively in tail 
as tenants in common, remainder to the daughters of A in tail as tenants in 
common, remainder to A, his heirs and assigns, forever. A died without ever 
having had issue. As the devises to the sons of A’s sons were void for remote- 
ness, the executors proposed to substitute the following limitations in order to 
effectuate the testator’s intent: to A for life, remainder to A’s sons successively 
in tail male; if on the determination of prior estates there shall be a failure of 
issue of the sons of A other than daughters or issue of daughters, then to A’s 
sons successively in tail general; remainders thereafter as in the original will. 
Held, that the substitution be not accepted. Jn re Mortimer, [1905] 2 Ch. 502. 

The doctrine of cy-frés, which has been applied in order to mitigate the severity 
of the rule against perpetuities, aims to effectuate the intention of the testator. 
It will not be invoked if its application results in benefiting persons whom the 
testator did not intend to benefit ; but it may be used even though the order in 
which the devisees take is thereby changed. See Gray, RULE AGAINST PERP? 
§$ 647, 649. In order to give effect to the testator’s intention in the present 
case an unusual condition transforming vested into contingent remainders was 
invented. Had the court been inclined to look with favor upon the doctrine, 
such an expedient would probably have been sanctioned. The decision, how- 
ever, is in harmony with the disposition of the English court to restrict the 
doctrine of cy-prés. Cf. In re. Richardson, [1904] 1 Ch. 332. 


STATUTES — INTERPRETATION — WHETHER APPOINTEE OF LEGISLATURE 
MAY EXTEND ITS POWER BEYOND EXACT WORDING OF STATUTE. — A statute 
gave the county courts of the state power, subject to a local option law, to grant 
liquor licenses to adults of good moral character. The plaintiff was granted a 
license by the county court of his county, with the provision that the license 
might be revoked by the same court if the plaintiff violated the local liquor laws. 
The plaintiff broke the Sunday law and the county court revoked his license. 
Held, that the plaintiff has no legal ground for complaint. One justice dis- 
sented. Sarlov. Pulaski County, 88 S. W. Rep. 953 (Ark.). 

A state legislature, under its — power, can control the sale of liquor 
within the state, and may properly delegate to subordinate bodies the right of 
local control. Metropolitan Board of Excise v. Barrie, 34 N. Y. 657. It 
being admitted that the legislature in the present case might properly have 
te the county court power to grant revocable licenses, the question remains, 

id it in fact do so? Cf Schwuchow v. City of Chicago, 68 Ill. 444. The 
courts, in interpreting a statute, pang | assume, in the absence of a stron 
reason for a contrary holding, that the legislature intended to reserve what it 
did not grant. Lantz v. Hightstown, 46 N. J. Law. 102. The present decision, 
however, asserts that power to grant to proper persons includes power to revoke. 
The only case on this precise point is in accord. Gerstlauer’s License, 5 Pa. 
Dist. Reps. 97. The view of the dissenting justice, that until power is . 
expressly, or by necessary implication granted, the court should not assume it 
to have been granted, seems to conform more closely to the general current of 
statutory eg ee The suggestion that the welfare of the community 
demands the broader construction is not controlling, inasmuch as another 
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statute gives municipal corporations the power to regulate liquor-selling. For 
a discussion of another phase of the same general subject, see 19 HARV. L. 
REV. 203. 


TAXATION —STATE AGENCY — TAXATION BY FEDERAL GOVERNMENT. — 
The State of South Carolina, in its efforts to pe ger the liquor traffic, estab- 
lished a dispensary system, and prohibited the sale of liquor by any but its own 
officers. Under its internal revenue system, the United States imposed upon 
the dispensers a license tax, from which the State claimed a on the 
ground that the on gg system was a means employed by it in the execution 
of its a power. Held, that the tax is valid. State of South Carolina v. 
United States, U. S. Sup. Ct., Dec. 4, 1905. See NOTEs, p. 286. 


THEATRES AND AMUSEMENTS TICKETS OF ADMISSION — RIGHTS OF 
Hover. — The plaintiff, a licensed ticket speculator, bought theatre tickets of 
the defendant on which was a printed statement that, if they were sold on the 
sidewalk, they would be rejected at the door. While the plaintiff was attempt- 
ing to sell on the sidewalk, agents of the defendant warned prospective pur- 
chasers not to buy. The plaintiff brought a bill to restrain the defendant from 
interfering with his business. He/d, that the bill be denied, as no right of the 
plaintiff is being infringed since the express condition of the contract of pur- 
chase invalidated the ticket if sold on the sidewalk. Collister v. Hayman, 34 
N. Y. L. J. 871 (N. Y., Ct. App., Dec. 5, 1905). 

For a discussion of the principles involved, see 14 Harv. L. REV. 455. 


TRESPASS TO REALTY —WHO MAY SUE— MORTGAGEE WITH RIGHT OF 
ENTRY AT TIME OF TRESPASS. — He/d, that after entry by a mortgagee of 
land his possession relates back to the time at which his legal right to enter 
accruec. so as to enable him to support an action against a wrongdoer for a 
trespass committed at a time antecedent to the entry. Ocean Accident, etc., 
Corporation v. Ilford Gas Co., [1905] 2 K. B. 493. 

The old doctrine allowing a disseisee on re-entry to sue for trespasses com- 
mitted during his dispossession has been given a broader scope in a case hold- 
ing that the possession of an heir relates back to the time his right of ent 
accrued. Litchfield v. Ready, 5 Exch. Rep. 939; Barnett v. Earl of Guild- 


ford, 11 Exch. Rep. 19. The only pony + | of the present case lies in the fact 


that here the plaintiff does not have the full and unincumbered legal title; but 
since possession is the essential point in trespass, and the plaintiff had here a 
legal right to enter and take possession at the time of the trespass, the case 
seems to fall within the spirit of, as well as within the doctrine laid down in, the 
former decision. See Anderson v. Radcliffe and Walker, E. B. & E. 806. 
Several American cases are based on the even broader rule that recovery may 
be had when the mortgagor has not yet entered, providing only that his right of 
entry dates back fo the time of the trespass. Harris v. Haynes, 34 Vt. 220. 
If this is a departure from the original conception of trespass, it seems desirable 
as promoting justice and avoiding the technical distinction between case and 
trespass. 


Trusts — CEsTuI’s INTEREST IN THE RES—CEsTUI’s RIGHT TO BRING 
ACTION FOR DAMAGES TO REALTY. — In a division of land between A and 
B, certain lots were set apart to A, the legal title to which remained in B as 
trustee. The defendant constructed an ‘ealashunaet in front of and parallel to 
these lots, impeding ingress and egress to and from the highway and damaging 
the saleable value of the lots. In an action for damages brought by A, the 
defendant demurred. He/d, that A himself may maintain the action. Yates 
v. Big Sandy Ry. Co., 89 S. W. Rep. 108 (Ky.). 

A cestui que trust, though the absolute owner in equity, is regarded at law as 
a mere stranger. PERRY, TRUSTS, 5th ed., § 328. If he is in possession, 
doubtless he, like any other possessor; may have trespass for an entry by a 
wrongdoer. Stearns v. Palmer, 10 Met. (Mass.) 32. But except in the rare 
instances where it is presumed that the legal title has been surrendered to the 
cestud, he cannot maintain ejectment. Langdon v. Sherwood, 124 U. S. 743 
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see Den v. Bordine, 20 N. J. Law 394. Neither can he bring an action for 
damages to realty held in trust. Davis v. Charles River Co., 11 Cush. ore 
506. Where a plaintiff held real estate under a contract of purchase, on whic 
all payments had been made, so as to entitle him to a deed, in an action for 
damages to the land, the court, though recognizing the necessity of joining the 
legal owner, allowed the ces¢ué to recover on the ground that the defendant had 
failed to object at the proper time. F., £. & M. V. R. Co. v. Setright, 34 Neb. 
253. But the ee case, which is not rested by the court on any statute, 
seems to go farther than any other. It disregards the true nature of the trust 
re in suggesting that the rights of the cestud are here analogous to those 
of a lessee. 


TRUSTS — POWERS AND OBLIGATIONS OF TRUSTEES — LIABILITY OF TRUS- 
TEE ACTING UNDER ADVICE OF COUNSEL. — A joint stock company acting as 
trustee paid under legal advice part of the trust funds to the wrong parties. 
Held, that the trustee is personally liable. Mational Trustees, etc., Co. v. Gene- 
ral Finance, etc., Co., 54 W. R. 1 (Eng., Privy Council, May 16, 1905). 

A trustee must use such care in the management of the trust fund as men of 
ordinary prudence use in their own affairs. That a trustee has taken the advice 
of counsel is strong evidence of such prudence. Vef’’s Appeal, 57 Pa. St. 91. 
But in the distribution of the trust estate, a stricter liability is enforced. Where 
a trustee makes a payment to a person not authorized, he is liable personally 
for the misapplication; and this liability will follow, even though he acted in 
good faith and under the advice of counsel. Doyle v. Blake, 2 Sch. & Lef. 231, 
243 ; Owings v. Rhodes, 65 Md. 408. In the latter event, however, it seems 
that the court will not impose costs on the trustee. Amgier v. Stannard, 
3 Myl. & K. 566. Where payment should be made according to the law of a 
foreign country, a trustee is not liable for a mistake as to that law unless the 
provision is called to his notice. Leslie v. Baillie,2 Y.& C.C.C. ot. The 
apparent stringency of the general rule is relieved by the fact that a trustee 
may, in case of doubt, refuse to distribute the trust fund without the sanction 
of the court. Re Wylly’s Trusts, 28 Beav. 458. 


WATERS AND WATERCOURSES — NATURAL WATERCOURSES : RIPARIAN 
RIGHTS — EXTINGUISHMENT OF RIPARIAN RIGHTS. — Semd/e, that a transfer 
of a right to water in a stream is a transfer of real property within the Statute 
of Frauds, but such transfer, though by parol, is excepted from the statute by 
equity when there has been part performance under an agreement to give a 
license to divert. Churchill v. Russell, 82 Pac. Rep. 440 (Cal.). See NorTEs, 
p- 293. 


BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


THE RELATION OF CusTOM TO LAw. — The retrospective operation of 
udicial decisions in affecting rights which have accrued prior to their adoption 
as been explained by various theories. The early English judges, holding 
themselves incompetent to add to the common law, decided new questions of 
law that arose concerning past transactions, under the pretense of followin 
precedents which did not in fact exist. In modern times judges have poerini| 
this effect of their decisions by. the doctrine that judges do not make the law, 
but merely interpret a body of rules already existing independently of their 
decision. Upon either of these assumptions the court merely applies a pre- 
existing rule, however novel the question presented for its judgment. This 
retrospective effect of a decision and the theories by which it is sought to be 
explained furnish plausible grounds for the doctrine that customs which have 
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become embodied in the common law were law before they were adopted by the 
courts. In a recent article concerning the judicial enforcement of custom the 
notion that judges are incompetent to add to the law is condemned as a fiction. 
yr Law in Modern England, by W. Jethro Brown, 5 Columbia L. Rev. 
I (Dec., 1905). 
. The writer’s discussion deals with two questions: at what stage does custom 
become law, and from what source does it derive its binding force? Custom, 
the author maintains, amounts only to “a highly persuasive, rather than a 
legally binding, source of rules.” A given custom does not become a rule of 
law until it has been adopted by judicial decision, and the courts are bound to 
enforce it. Support for these contentions is sought in “the fact that courts 
never enforce custom as such, but only enforce custom as satisfying certain 
tests which the courts themselves have imposed.” Particular customs, in order 
to be enforced, must be reasonable, certain, and immemorial; and even general 
customs must be reasonable in order to receive the judicial sanction which 
makes them law. The writer draws a distinction between the conditions under 
which customs and precedents are a effect by the courts. A precedent 
binds “unless obviously unreasonable, whilst a custom must be proved posi- 
tively to be reasonable and in accord with public convenience.” The second 
uestion as to the source of the binding force of custom is answered by saying 
that judges are bound to adopt a custom which satisfies the required tests, 
“not by virtue of any inherent authority of custom, but by virtue of their own 
ees The reason why a custom — these tests is law, is simply 
cause ‘‘ the judges treat it as such,” when they sanction it by a decision. 

The writer’s discussion raises fundamental questions as to the nature of law 
which divide the historical and analytical schools of jurisprudence. According 
to the doctrines of the former school, not only is custom law, before it receives 
any judicial sanction, but it possesses a binding force independently of enforce- 
ment by courts and by an inherent and ultimate authority of its own. The 
analytical jurists, while agreeing that custom derives its authority as law from 
the sanction of the courts, disagree as to the precise period when custom 
satisfies the requirements of the definition of law. According to Austin a 
custom is transmuted into law only when it is adopted as such by a court of 
justice and the decision is enforced by the power of the state. AUSTIN, JURIS- 
PRUDENCE, 4th ed., 104. Holland, however, lays it down that a custom becomes 
law as soon as it satisfies specified tests, though it has not yet been —_— in 
any judicial decision; a custom, when it fulfils these requirements, is law by 
virtue of a “tacit law of the state giving to such customs the effect of laws. 
HOLLAND, JURISPRUDENCE, 9th ed, 59. The language of Holland’s statement 
seems to involve an argument in a circle. Mr. Brown’s view that custom 
derives its authority from the practice of courts in enforcing it, seems to describe 
more accurately the facts of our judicial system. And his contention that 
custom in order to become law must first be sanctioned by judicial decision, is 
supported by the language of the modern English decisions. See Brandao 
v. Barnett, 12 Cl. & F. 787, 805; Goodwin v. Roberts, L. R. 10 Exch. 346, 
352, 357- A similar opinion is expressed in several American decisions. See 
Conseqgua v. Willings, Pet. (U.S. C. C.) 225, 230; Bonham v. Charlotte, etc., 
R. R. Co., 13 S. C. 267, 276. 


DISSENTING Opinions. — For half a century there has been scattering dis- 
cussion of the wisdom of dissenting opinions in courts of last resort. No one 
has attempted to assert that uniform agreement among judges is possible so 
long as judges are human; the question has been as to the propriety of the 
publication of their disagreements. The chief arguments against any expres- 
sion of dissent are its powerlessness to affect the decision of the case, its 
detraction from the prestige of the impersonal court, and its effect in keeping 
the law unsettled. The first is probably disposed of by the consideration that 
the reasons of the court are stated not so much for the benefit of the litigants 
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as for the assistance of future judges in passing on identical or similar states of 
fact. The second is a real objection if true, but it is doubtful if the dignified 
statement of universally suspected differences of opinion does not rather inspire 
confidence in the independence of the judges. The third objection is put with 
great force in a recent article. Diéssenting Opinions, by William A. Bowen, 
17 Green Bag 690 (Dec., 1905). 

The author’s main thesis is that certainty is more important than justice in 
the law. To gain it he would have courts speak with but one unwavering voice, 
however divided in the council-chamber the judges may be. Undoubtedly the 
law would, in a sense, become more settled by such a course. But many advo- 
cates of dissenting opinions are willing to have the law temporarily unsettled by 
a cogent dissent, since they do not admit the total undesirability of such a 
condition. So long as courts are permitted to reverse their own decisions the 
law will never be definitely fixed. Moreover, as the law is not composed of 
unrelated rules, it will always be found that parts out of harmony with the 
whole will require alteration to avoid contradictions. For these reasons a 
writer on the other side prefers uncertainty in the law until it can be settled 
rightly. See Dissenting Opinions, by V. H. Roberts, 39 Am. L. Rev. 23. 

r. Roberts points out that dissenting opinions have often served as the basis 
for correction of unwise decisions, or, where such decisions have not been over- 
ruled, have limited their further extension. So too, another writer has paid 
high tribute to many of the dissenting opinions on constitutional questions of 
the Supreme Court Justices, while deprecating ordinary dissent. See Great 
Dissenting Opinions, by Hampton L. Carson, 50 Alb. L. J. 120. Mr. Carson 
outlines the sensible influence of these opinions upon the development of 
constitutional construction. As against this, the writer of the present article 
maintains the extreme position that the injuriousness of a dissenting opinion 
is in direct proportion to its strength and to the importance of the case. The 
chief fallacy of the article lies in the author’s failure to distinguish between the 
results of unavoidable differences of opinion and the results of the expression 
of such differences. 

Most of us, however, will agree with the writer’s strictures on the abuses of 
the privilege. A large part of the criticism to which it has been subjected is 
not due to a fundamental weakness, but to the tendency of minority judges to 
travel out of the law into a discussion of moral, social, and political questions 
which they think the decision of the court will precipitate. Of course, dissent 
which is hair-splitting or on questions of fact is always objectionable. If judges 
would dissent only when they believed their brethren to be seriously mistaken, 
and would confine themselves to a dignified exposition of the exact point of 
difference on the law, the abolitionist camp would lose much of its ammunition. 


_ Lire SALVAGE. — While aware commending the general consistency of 
the law of salvage, Mr. Frederic Cunningham, in a recent article, finds in it 
one strange anomaly, in regard to the law of life salvage. Life Salvage, 
17 Green Bag 708 (Dec., 1905). If the passengers of a ship are rescued with- 
out saving the ship itself, no compensation can be recovered either from the 
passengers or from the owner of the vessel. Zhe George W. Clyde, 80 Fed. 
Rep. 157. On the other hand, if passengers and ship are both saved, the 
owner of the vessel must pay a greater amount of salvage than the mere rescue 
of the ship would entail. Zhe Bremen, 111 Fed. Rep. 228. 

Mr. Cunningham fully appreciates the desirability of giving even greater 
encouragement to the rescue of life at sea than is offered for the saving of 
property, but protests with manifest reason against compelling the ship-owner 
to furnish that encouragement when he derives no substantial benefit in return. 
Such an objection, of course, could not be urged where the saving of life frees 
the ship-owner from liabilities in damages which would otherwise be incurred. 
As a solution of the difficulty, the writer suggests the passage of a United 
States statute, allowing the salvor to recover against the person whose life he 
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has saved. In England, since the Merchant Shipping Act of 1854, the matter 
has been regulated by a statute which authorizes the Board of Trade in its 
discretion to pay life salvage out of the Mercantile Marine Fund, in the event 
of the ship’s being entirely lost or its value insufficient to meet the claims. The 
writer would apparently favor recourse to some such general fund only as 
an alternative, where the person saved is unable to pay, and suggests that 
Mr. Carnegie’s Peace Hero Fund would be well applied to such a purpose. 
The writer’s objections to the present status of life salvage in our maritime 
law are obviously well reasoned, but issue may be taken on the remedy sug- 
ested. To say that he who in effect has created property by saving it, sh 
be entitled to a portion of that property, seems to be no distortion of general 
legal principles. The right is in the nature of a lien, and the remedy is pur- 
sued by a proceeding z rem against the property itself. Zhe Sabine, 101 U.S. 
384. Such reasoning, however, reduces itself to an absurdity when applied to 
the saving of human life. Here the remedy must be sought by an action i 


personam, and the anomalous doctrine of compulsory rewards could scarcely 


find a place for itself among common law principles. As suggested by the 
writer’s allusion to the Carnegie Hero Fund, the appeal is to philanthropy 
rather than to law. A feasible solution of the problem, however, would be the 
statutory establishment of a fund similar to the English Mercantile Marine 
Fund, but which would free the ship-owner from all obligations for life salvage, 
except in cases where he would have been liable in damages to the passengers 
because of negligence. 


ACTIONS BY UNBORN INFANT. James M. Kerr. Maintaining that an infant should 
be — to recover for damages to its person while en ventre sa mere. 61 Cent. 
L. J. 364 

OF THE INDIANA ANTI-CIGARETTE THE. TZkhomas A. 
Sims. Discussing the law’s effect on infra-state traffic and importation into the 
state. 4 Mich. L. Rev. 124. See 18 Harv. L. Rev. pe 

CusTOMARY LAW IN MODERN ENGLAND. W. Jethro Brown. § Columbia L. Rev. 
561. See supra. 

DANGEROUS POSITION FOR THE RAILROADS, A. David Walter Brown. Maintain- 
ing that since the power to regulate railroad rates is not prohibited absolutely by 
the Constitution, the railroads, by denying that it is in Congress, “ throw down the 
bars ” to state regulation. 5 Col. L. Rev. 600. 

DIssENTING OPINIONS. William A, Bowen. 17 Green Bag 690. See supra. 

DocTRINE OF ASSUMED RISK AND CONTRIBUTORY NEGLIGENCE AS DEFENSES TO 
ACTIONS FOR DAMAGE RESULTING FROM A FAILURE TO COMPLY WITH EXPRESS 
StaTuTorY Provisions, THE. MM. C. Freerks. Containing a statement of 
the authorities. 61 Cent. L. J. 446. 

EXPERT TESTIMONY FROM THE STANDPOINT OF THE WITNESS. Albert S. Osborn. 
Suggesting, as a cure for present evils, that qualified expert witnesses be appointed 
for definite terms by the tae state courts. 67 Alb. L. J. 330. 

FEDERAL CONTROL OF INSURANCE. Andrew Alexander Bruce. Criticising the 

_ Report of Committee on Insurance Law, presented at the last meeting of the 
American Bar Association, and objecting to the centralization of such power in 
the federal government. 61 Cent. L. J. 384. See 19 Harv. L. REv. 142. 

GOVERNMENTAL REGULATION OF RAILROAD RATES. George R. Peck. Arguing that 
Congress cannot delegate to any other body the power of fixing railroad rates in 
futuro, as it is a legislative function. 13 Am. Law. 485. 

IDENTIFICATION AND INDORSEMENT. Amon. Showing that a bank has a legal right 
to require identification of payee or a guaranty before payment; also contending 
that a bank has a legal right to require payee to endorse. 22 Bank. L. J. 847. 

on oe oy LAW UNDER QUEEN ELIZABETH. Zdward P. Cheyney. 20 Eny. 

ist. Rev. 659. 

JURISDICTION OF FEDERAL CourTs IN ACTIONS IN WHICH CORPORATIONS ARE 
PARTIES. Jacob Trieber. 13 Am. Law. 477. 

Law oF BANK CHECKS, PRACTICAL SERIES ON THE. IV. NEGOTIATION. Anon. 
Discussing rights of payee against drawer when check is negotiated by a third 
party; negotiation by agent, trustee, or customer. 22 Banking L. J. 831. 

Lire SALVAGE. Frederic Cunningham. 17 Green Bag 708. See supra. 
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LIMITATIONS UPON THE POWER OF ONE STATE TO EXCLUDE THE CORPORATIONS OF 
ANOTHER. LZugene F. Ware. 17 Green Bag 699. See NOTES, p. 291. 

OBLIGATION OF CONTRACT IN ITS RELATION TO THE U. S. CONSTITUTION. 
Theodore F. C. Demarest. Discussing U.S. Const., Art. I. sec. 10, as a ground for 
the decision in Muhler v. New York, etc., R. R. Co., 197 U. S. 544. 67 Alb. L. J. 


315. 

IsLAND LABORERS 1901 (No. 16 of 1901). B. A. Ross. Question- 
ing the right of a country to deport laborers. 3 Commonwealth L. Rev. 3. 

POSITION OF A TRUSTEE IN BANKRUPTCY WITH REFERENCE TO INVALID TRANSFERS 
oR Liens, THE. LZilicott D. Curtis. 5 Columbia L. Rev. 584. 

REMARKS UPON CHARGING THE JURY IN A TRIAL FOR nonpen, Some. Robert 
—_- Read before Pennsylvania Bar Association, 1905. 53 Am. L. Reg. 

50. 
STATUTE OF USES AND THE MODERN DEED, THE. John R. Rood. 4 Mich. L. Rev. 


109. 

STATUTES REGULATING MEDICAL PRACTICE. Lewis Hochheimer. Collecting the 
cases that discuss what constitutes the practice of medicine. 61 Cent. L. J. 424. 

Wark, ARBITRATION, AND PEACE. W. P. Rogers. Advocating international arbitra- 
tion. 4 Mich. L. Rev. or. 

WAR IN THE ORIENT IN THE LIGHT OF INTERNATIONAL LAW, THE. Theodore rh 
Grayson. Discussing various novel questions in international law brought up by 
the recent war. 53 Am. L. Reg. 672. 


Il. BOOK REVIEWS. 


Tue Law oF Contracts. By William Herbert Page. In three volumes. 
Cincinnati: The W. H. Anderson Company. 1905. pp. cccclxv, 1-848 ; 
851-1930; 1933-3083. 8vo. 

This work is a disappointment. It is of value, but it falls far short of what 
it might have been. It is neither a first-class digest nor a first-class treatise. 
Neither does it satisfactorily collect the cases under appropriate sections, nor 
does it discuss principles so as to throw real light on the matter in hand. 
Of historical investigation it shows little or none. It is simply another bulky 
treatise which deals with its subject in an uncritical way, retaining many old 
fallacies and, it is to be feared, giving succor to more than one that is new. 
On the other hand it must be given credit for rejecting many common errors 
and for having cited, though often without careful discrimination, most of the 
recent cases on the subject. It is only proper that these criticisms should be 
supported by some reference to the work itself. 

In § 274 the common definition of consideration as ‘‘ a benefit to the promisor, 
or a detriment to the promisee” is adopted. While this definition persists in 
the books, it is certain that the number of cases in which a benefit to the prom- 
isor has been eld sufficient are few indeed. Of those that Professor Page 
cites, not one is a decision in point. Referred to in one of the cases cited by 
him, however, is a decision (Burruss v. Smith, 75 Ga. 710) which might be 
thought to be in point. But why was not Scotson v. Pegg (6 H. & N. 295) 
included among the references? It is a leading case. The court go expressly 
upon the notion that a benefit is sufficient and it is only by adopting their 
argument that the case can be made to square with the ordinary statement that 
doing or promising what you are already bound to do is not a consideration. 
And other cases similar to Scotson v. Pegg could have been added. Williston, 
Cases on Contracts, I, 248. Professor Langdell (Summary of Contracts, § 64) 
long since pointed out that benefit to the promisor, while necessary to create a 
common-law debt, is neither necessary nor sufficient to make a promise binding. 
Indeed, to create a debt a detriment also is required, so that even there benefit 
though necessary is not a sufficient consideration. Most writers on contracts 
have agreed with Professor Langdell. Pollock, 6th ed., 164 ; Anson, Huffcut’s 
ed., 88; Harriman, 1st ed., 56-7; Ames, 2 Harv. L. REv. 1; Williston, 8 
bid. 33; Holmes, Com. Law, 290. 4 case, and they are numerous in 
America (Williston, Cases on Contracts, I, 252, note), holding that a promise 
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to a mew party to do what you are already bound to do is not a consideration is 
an authority against Professor Page’s statement. One is constrained to think 
that he has not familiarized himself with either the best discussions of the 
matter or with the cases really bearing on it. 

In § 276 it is stated that a consideration from A will support a promise Zo B. 
This must be considered an open question on the authorities. But only one 
or two of Mr. Page’s citations bear on the question. Some of them are cases 

rmitting beneficiaries to sue. These might have been multiplied almost 
indefinitely. That they have nothing to do with the question was clearly 
pointed out by Professor Williston int5 Harv. L. REv. 771. Indeed, Professor 
Page recognizes this himself, Vol. I, p. 408. Professor Williston, at the place 
just cited, collects other cases bearing upon the question. These, one excepted, 
are not noted in the present work. The cases cited on page 409 as contra, with 
the exception of Thomas v. Thomas (2 Q. B.°851), have no bearing on the 
present question. 

In § 578 we find the statement that “a written contract which is not required 
by law to be proved by a or to be in writing, is of no effect unless it is 
delivered, unless there is a valid oral contract between the parties, intended by 
the parties to be effective before delivery.” What does this mean? Probably 
simply that the oral contract is valid. Do all written contracts then require 
delivery? This is not usually stated as one of the requisites of a simple 
contract. Of the cases cited by Mr. Page it may be said that in two of them 
the parties evidently made delivery a condition precedent to the contract taking 
effect, one was the case of a note and mortgage obviously distinguishable, one 
held that preliminary negotiations were merged in a written contract, and the 
other was at most but the uncommunicated offer of a note or due-bill in satis- 
faction of a precedent debt. In Professor Lawson’s article on Contracts in 
ag 302, one will find several more cases stating that delivery is necessary. 

ut on examination it appears that these statements were not required for the 
decisions and that they were made without any real consideration of the question. 
There is one sort of case that tests the matter. Suppose the parties to have put 
their agreement into writing and to have intended it to take effect as a contract, 
but that there has been no delivery. Would it be decided that there was no 
contract? The writer has not seen a case so holding. But Brogden v. Metro- 
politan Ry. Co. (2 App. Cas. 666) and Amer. Pub. Co. v. Walker (87 Mo. App. 
$03) seem to require the ep view. See also Mildren v. Steel Co., 90 

a. St. 317. It should be added that memoranda to satisfy the Statute of 
Frauds do not require delivery. 29 A. & E. Ency. Law 855-6; Clark, 
Contracts, 2d ed., 9I. 

If space permitted, much more evidence of a similar character could be pro- 
duced. One is surprised to find Xenos v. Wickham cited (p. 64) for the view 
that a sealed offer is irrevocable. McMillan v. Ames (33 Minn. 257), the only 
other authority cited on the point, is also a case of a covenant, not an offer. In 
§ 1256 we are told that, when the assignee was permitted to sue at law in the 
assignor’s name, the rule that choses in action could not be assigned at law 
degenerated into a mere rule of pleading. This seems misleading. The truth 
is that the assignee’s substantive rights remained the same as before. The 
change was merely one as to the forum in which they were to be enforced. 
Now he could sue at law in his assignor’s name instead of seeking a court of 
equity. But his right was still an equitable one for all other purposes. For 
example, if the debtor paid the assignor without notice of the assignment he 
was still protected. That could not be if by the change the assignment became 
effective to pass the legal title to the chose. Then the assignee would be in 
the position of the transferee of a negotiable instrument. Payment to a prior 
holder would not affect him. In § 1258 we are told that now choses in action 
may be assigned as well at common law as in equity and that this is largely 
due to statute. The statutes Professor Page refers to merely permit the 
assignee to sue in his own name. They do not change his substantial rights. 
Do they make choses in action assignable at law? Not at all. They simply 
affect a rule of procedure. Finally the whole discussion of beneficiaries is 
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surely capable of improvement in the light of Professor Williston’s article in 
15 Harv. L. REv. 767. 

On the other hand, as has already been said, many common errors are avoided. 
The usual statement that a seal creates a presumption of consideration is 
properly discarded (§ 561). Contracts implied in fact are distinguished from 
quasi-contracts (§ 771). The difference between failure of consideration, in the 
sense of breach by the plaintiff, and lack of consideration is clearly indicated 
(§ 274). Mistake as to parties or terms of the contract which may prevent its 
creation, and mistake as to other matters which at most may render it voidable, 
are well discriminated (S60). These instances might be multiplied. Many 
matters are capitally explained. The adding of duplicate citations to unofficial 
reports is commendable. No doubt the work will prove useful. Cc. B. W. 


JURISDICTION AND PROCEDURE OF THE SUPREME COURT OF THE UNITED 
States. By Hannis Taylor. Rochester: The Lawyer’s Co-operative 
Publishing Company. 1905. pp. lxvi, 1007. 8vo. 

The publication of a text-book of over a thousand pages, dealing solely with 
the jurisdiction and procedure of the United States Supreme Court, marks an 
epoch in the literature on this subject. Practice in the Supreme Court has 
been dealt with at some length in a volume by Heber J. May, Esq., published 
by John Byrne and Company in 1899 5 but this volume was more like a volume 
of annotated court rules than a well-rounded treatise. Aside from Mr. May’s 
book, the text-book sources to which the practising lawyer had to go for light 
on the subject were the chapters in books on the general subject of Federal 
Procedure. There was therefore a distinct call for the present work. 

Professor Taylor seems to have met this call with great success. He 
does not content himself, as do so many text-book writers of the day, with a 
mere statement of head-notes or extracts from opinions — although there are 
many passages, some of them quite long, from the opinions of the court. Such 
extracts, however, and the brie —— of cases are admirably handled and so 
well blended with the comments of the author that, were it not for quotation 
marks, it would often be difficult to distinguish between the two. Nor does the 
author confine himself to a statement of the exact extent of the present juris- 
diction and the method of procedure. He has followed the course which so 
distinguished Professor Thayer’s methods — that of treating the entire subject 
from an historical and philosophical point of view. The subject is, of course, 
one especially adapted to such treatment. 

The “pao of the book is well arranged. In a preliminary chapter which, 
although entitled ‘* Preface,’’ contains much in excess of the usual prefatory - 
remarks, there is “‘an outline of leading cases from the organization of the 
court to the present time,” which illustrates in an interesting fashion not merely 
the development of the jurisdiction of the court, but its treatment of the various 
subjects of law which have come before it. The chief changes in the personnel 
of the court are also here noted. In an introductory chapter the origin and 
development of the court is treated at some length. There is an admirable dis- 
quisition upon the unique place occupied by the Supreme Court and the causes 
which brought it into its present position, wherein the scientific treatment of 
his subject By the author is especially noticeable. The chapter contains .brief 
statements with regard to the effect upon the course of the court caused by 
the changes in the justices sitting. ’ 

The body of the work is divided into six main heads. Part I deals with the 
original jurisdiction of the court; Parts II, III, and IV deal with the appellate 
jurisdiction of the court over, respectively, the ordinary federal courts, the 
special federal courts, and the state courts; Part V discusses “ The Great 

rits,” and Part VI deals with procedure. In two appendices are the rules 
of the Supreme Court and a collection of practical forms. Then follows an 
index and a table of cases cited, which shows a collection of some three thou- 
sand decisions. 
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Of the main divisions of the work, those which are most valuable to the 
ordinary practitioner are of course Parts II, IV, and VI, and they naturally take 
up the greater part of the text of the book, covering respective <. 150, 125, and 
165 pages. The arrangement of the topics under the main heads is good, and, 
while the text is rich in citations and in quotations, the author does not hesitate 
to give his own explanation and interpretation of the points discussed. In 
addition to citations of cases there are in numerous instances references to 
notes or exhaustive collections of cases made by others. The difficult task of 
stating one after another the leading cases decided by the Supreme Court, 
which is undertaken in the preface, is likewise skillfully handled. 

The portions of the book dealing with the history of the court, and the 
sections dealing with the court’s original jurisdiction, especially the bounda 
cases, make interesting reading even for alayman. The influence of Marshall, 
both in extending the jurisdiction of the court and in establishing it in its high 
place, is well set forth. 

The mechanical part of the work is in general well done. The table of cases 
is not nearly so valuable as it would have been, however, had the names of the 
defendants been indexed as well as those of the plaintiff, for it not infrequently 
happens that the name of one of the parties only is recalled by the reader 
seeking the comment upon a case. The index also is open to the criticism that 
its list of main heads is altogether too small. It is hard to understand, for 
instance, why so often used a phrase as “ full faith and credit ” should not have 
a place in the alphabetical headings of the index. These, however, are very 
minor points of criticism. 

The text-book is a welcome addition to the hitherto scant literature dealing 
with the Supreme Court, and will be helpful to every lawyer whose practice 
takes him before that important body. It will also well repay the study of the 
law student who wants to become familiar with the jurisdiction and practice of 
the highest court in the land. E. E. F. 


A TREATISE ON THE LAW OF AGENCY, including Special Classes of Agents, 
Attorneys, Brokers, and Factors, Auctioneers, Masters of Vessels, etc. 
By William Lawrence Clark and Henry H. Skyles. In two volumes. 
St. Pade Minn.: Keefe-Davidson Co. 1905. pp. liv, 1-1146; 1147- 
2178. 8vo. 

Although the usual preface in which the writer of a new law-book commonly 
sets forth his aims is wanting in this work, it is easily to be guessed from a 
slight study of it that the object of our joint authors is the production of a 
more comprehensive treatise on the subject of Agency than any previously pub- 
lished. To a great extent they have succeeded. The book, in its nineteen 
hundred and more pages of text, besides stating general principles, treats of 
the finer points of the subject in detail, and substantiates its conclusions by 
citations far more exhaustive than those of any other work upon the subject. 
Add to these merits clearness of treatment, a convenient division and sub- 
division of topics gee set forth in a satisfactory table of contents, and a 
reasonably complete index, all of which are provided by the writers, and we 
pr ——_ most useful to the attorney seeking for information as to the state. 
of the law. 

_ Nevertheless it is not without its defects. Although it is by no means a mere 
collection of cases, yet its explanation of the difficult underlying theories of the 
relation of erincigal and agent is not so final as the student of the law might 
wish. For instance, it is certain that the relation of principal and agent, though 
consensual in its nature, is not strictly a contractual one. This is recognized 
on page 109, where it is stated: “ A contract between principal and agent, as 
distinguished from mere consent of the principal, is not necessary to authority 
on the part of the agent. As we have seen, a person who has no capacity to 
make a binding contract may nevertheless be an agent.” But in that section 
of chapter ii. entitled “Who May Be Principals” there is some tendency to 
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treat the relation as dependent on contract. Thus on 47 we read: “ At 
common law a married woman . . . is incapable of entering into a binding con- 
tract . . . and she is incapable of appointing an agent or attorney. ery 
therefore, in so far as her common law disabilities have been removed by 
statute, all contracts of agency or appointments of an attorney by a married 
woman, and all contracts or acts which she undertakes to make or do through 
the intervention of an agent or attorney are absolutely void.” Later, on page 
523, is found a discussion of Freeman’s Appeal (68 Conn. 533), a case in which 
the court held the guaranty of a married woman delivered in Illinois by her 
oars to be void, on the ground that by the law of her domicile, Connecticut, 
where the appointment of an agent was made, she had no capacity to contract, 
and therefore no power to appoint an agent, and consequently could not be 
bound by the act in Illinois, whatever might be the law of that state as to 
her capacity. Our authors remark “.. . this case was really not a con- 
struction of the agent’s authority, but a construction of the power possessed 
by the married woman under the laws of Connecticut”; and they quote the 
language of the court: “The underlying question is, ‘Was it, as to her, ever 
delivered at all? It was not so delivered unless delivered by her authority, 
and by the laws of Connecticut, where she assumed to give such authority, she 
could not give it.’” It is submitted that the case may be more readily ex- 
plained as based upon a misconception of the principles of agency, and «0 
to a authority of Baum v. Birchall (150 Pa. St. 164), not cited by the 
authors. 
Another instance of failure to explain a troublesome principle as clearly as 
might be wished, is found in the discussion of the nature and extent of the 
agent’s authority. A principal may be liable to a third person for acts of his 
agent done contrary to his wishes or even his express directions in two cases: 
first, if he has in some form represented to the third person that the agent has 
authority to do the acts, and the third person has changed his position in reli- 
ance upon those representations, the principal is estopped, upon grounds not in 
any way peculiar to the subject of Agency, to deny the authority; second, if the 
principal has given the agent authority to conduct certain matters, but has with- 
out notice to the third party given private instructions reducing the agent’s dis- 
cretion below that ordinate exercised by agents engaged in similar enterprises, 
the third person is not bound by such instructions, even though on account of 
lack of representations made directly from the principal to the third party the 
elements of estoppel do not exist. Whether an estoppel is made out is a 
matter of no great difficulty; but the determination of the line at which instruc- 
tions of the principal cease to be effective limitations upon authority and 
become unimportant so far as the rights of third parties intervene, is probably 
the most perplexing —— in the subject of Agency. The authors have so 
confused this topic of “apparent authority ” with estoppel in chapter viii. on the 
“Nature and Extent of Agent’s Authority” as to impair seriously the value of 
the book as a trustworthy statement of the law. It is to be hoped that ina 
second edition, which the work on its merits should command, this chapter may 
be rewritten more clearly. H. LE B. S. 


THE PRINCIPLES OF THE ADMINISTRATIVE LAw OF THE UNITED STATES. 
By Frank J. Goodnow. New York: G. P. Putnam’s Sons. 1905. pp. 
xxvii, 480. 

A previous work by Dr. Goodnow, under the title of Comparative Adminis- 
trative Law, received such praise from competent critics that the present volume 
was looked forward to with keen expectation. Nor will critical scholars be dis- 
appointed with its contents. It is conceived in a thoroughly scientific spirit, 
and the subject has been worked out with a clearness of expression, an orderli- 
ness of arrangement, and a depth of knowledge that will rank the work as a 
valuable contribution to political science. The magnitude of the task under- 
taken by the author may be appreciated when it is said that over six hundred 
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. decisions of the courts are cited, and the administrative law not only of the 
federal government, but of practically all the states of the Union, is summarized. 
Yet the very comprehensiveness which is one of the work’s chief merits, con- 
tributes to make parts of it dry and technical, notwithstanding the author’s 
efforts to the contrary. Concrete illustrations of the Le ep mg: expounded are 
almost totally lacking. If these could have been inserted, the book would have 
been longer, but would have seemed shorter. It should be added, however, 
that the author in his preface promises an additional volume, which will be 
wholly devoted to the cases or concrete instances. 

Mr. A. V. Dicey, the English jurist, having denied the possibility of the 
existence of administrative law, Professor Goodnow gives in his first chapter a 
forceful essay on the raison @étre of the title he employs. There follows a def- 
inition of administrative law as ‘that part of the law which fixes the organiza- 
tion, and determines the competence of the authorities which execute the law, 
and indicates to the individual remedies for the violation of his rights.” Havin 
thus fixed the scope of his work, the author takes up the federal, state, and loc 
administration and discusses it with reference to the decisions of the courts. 
The book is specially luminous in the explanation of the actual and theoretical 
relations to one another of the executive, the legislature, and the judiciary ; in 
the account of the increasing power of the President; and in the exposition 
of the relations of municipal corporations to the state governments. The dis- 
cussion of local government brings out clearly the amazing variety of adminis- 
trative laws, and serves to demonstrate that this broad land has been a fruitful 
field for political experiment such as the old world could never furnish. 

Dr. Goodnow has wisely adopted the historical method wherever it was pos- 
sible. He explains, for instance, the status of the English borough from medi- 
zeval times to the colonial period, thus accounting for the form it assumed in 
the United States. Again, he points out the interesting fact that while Mon- 
tesquieu laid down his famous trinity as all sufficient for a state, the Ameri- 
can states have added a fourth division, — the administrative department. The 
passages criticising the tenure of office act (p. 115) and demonstrating the un- 
wisdom of presenting a long list of candidates to the confusion of the voter, 
serve to lighten the severely technical discussion. 

In two instances, at least, the desire for brevity seems to have excluded 
explanations which the general reader would properly demand. Thus it is stated 
that “in 1867 Congress deliberately reversed its decision, and by the tenure of 
office acts of 1867-9 decided . . . that Congress was the body to decide who 

ssessed the power of removal (p. 76). This so-called deliberate change of 
Sout is partly explained by a fact which the author omits, z.¢., that Congress 
was eng * 4 at the beginning of this period in a fierce conflict with the Presi- 
dent ona end “an axe to grind.” So on page 390, where it is stated that “ by 
the original constitution a state might be sued by a citizen of any other state, 
the proper reference should have been given to the case of Chisholm v. 
Georgia; and the reader should have been told that the decision was rendered 
by a divided court, and that it was opposed to a wide-spread opinion of jurists 
at the time the Constitution was ratified. In the light of these facts the adop- 
tion of the eleventh amendment is more easily understood. 

It seems to be a positive error to state that the last case of impeachment in 
England was that of Warren Hastings (p. 459). Lord Melville was impeached 
as late as 1806. 

With the book of cases to follow, the present work should prove as useful a 
text-book to the practical lawyer as to the student of political science. There 
is a full table of cases cited, a list of authorities, and an excellent index. 

J. R. F. 
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ApDDRESSES: HISTORICAL, POLITICAL, SOCIOLOGICAL. By Frederick R. Cou- 
dert. New York: G. P. Putnam’s Sons. 1905.° pp. xviii, 452. 

The opinions of a distinguished and successful lawyer will seldom be found 

profitless reading. A proof of this is to be found in the newly published volume 
of addresses delivered by the late Frederick R. Coudert, formerly among the 
leaders of the New York bar. The variety of the subjects comprehended testi- 
fies to the many interests in which the speaker found time to indulge, despite 
the demands of his profession. 
__ The first section of the book in question, amounting to about one third its 
' length, is that of most interest to lawyers. This is devoted to four addresses 
upon topics of International Law: I, International Arbitration ; 11, The Anglo- 
American Arbitration Treaty; I1I, The Rights of Ships; IV, International Law. 
Upon these subjects Mr, Coudert was entitled to speak with authority. In the 
first address he discusses the development of civilization and national economy, 
and their influence towards arbitration, and insists upon the folly of wasting 
life, and inviting bankruptcy, merely because of loss of temper or injured pride. 
He commends the course of the United States in this respect, more particularly 
in its relationship with Great Britain, furnishing a number of examples where 
arbitration proved a more happy expedient than the dictates of anger. In the 
second essay he takes up the Arbitration Treaty between the United States 
and Great Britain, then pending (March, 1897) in the Senate, answering Lord 
Russell’s question “ Who will compel the contracting nations to arbitrate?”’, 
and refuting the objection that the Monroe Doctrine might be made a matter 
for arbitration. Address No. III contains a short discussion of the basis of 
International Law, and a consideration of the question as to what law obtains 
upon a vessel of one country in the port of another. Barrundia’s Case is taken 
as an example of the situation which may arise, and receives especial attention. 
The conclusions to which Mr. Coudert comes, with regard to the more vexing 
points, are not too clear, but the general law is made plain, and the opinions 
of several distinguished statesmen and judges diecences. The fourth address 
is upon the nature of International Law, and taken in conjunction with the 
opening paragraphs of the third furnishes a sound and sensible statement of 
what that law really is, a statement which should prove helpful to those who, 
coming new to the subject, have yet to realize that the word “law,” as applied 
to international regulations, is a misnomer. The speaker has no sympathy with 
fanciful theories mw upon “ Natural Law,” “ Primitive Law,” or “ Divine 
Law,” but says at once that International Law, so called, consists of “ certain 
rules of self-denial, forbearance, and courtesy, which have been found condu- 
cive to the mutual interest of men.” He defines it as “ the result of an implied 
agreement among civilized nations to abide by those practices which have proved 
most conducive to the promotion of profitable intercourse in peace, and to the 
— of suffering and hardship in war.” 

The remaining two thirds of the book are given to the discussion of subjects 
so general as to make a brief summary impossible. They contain, in part, 
addresses on Columbus, Kossuth, Andrew. Jackson, Charles O’Connor, and 
Montesquieu; addresses on moral and social questions; an interesting article 
on “ The Bar of New York from 1792-1892,” and another on “ Young Men in 
Politics.” An address entitled “The Lawyer’s Responsibilities ” gives Mr. 
Coudert’s views upon codification. This portion of the book is only occasionally 
of primary interest to lawyers, but the general reader should find little that is 
uninteresting. ; 

In criticising the volume as a whole it must in fairness be said that the 
subjects lose much from having been presented in comparatively short addresses. 
Time and occasion did not permit the speaker to go so fully into them as we 
should often like, and eno ty that was calculated to keep the audience good 
tempered could be dispensed with by the reader, if only he could have in its 
place an equal amount of matter written to the point. This, however, is but 
another way of saying that the questions which Mr. Coudert has raised are of 
such interest that we can but wish he had had time to give us more than a 
single volume. A. H. 
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STUDIES IN AUSTRALIAN CONSTITUTIONAL Law. By A. Inglis Clark. 
gaa edition. Melbourne: Charles F. Maxwell. 1905. pp. xvi, 447. 
vO. 

As soon as the Constitution of the Australian Commonwealth was framed, 
lawyers acquainted with its provisions saw clearly enough that there might soon 
arise in Australia a body of decisions and treatises useful to persons interested 
in the constitutional law of the United States; for the Australian Constitution 
creates a federation, divides between the federation and the states the various 
functions of government, reserves to the states the powers not delegated to the 
federation, uses many of the expressions found in the Constitution of the United 
States, and gives to the federal courts the function of deciding, in the course of 
ordinary litigation, whether the legislative acts of the federal government and of 
the states are unconstitutional and void. Inevitably American cases and trea- 
tises gain a new importance in Australia; and Australian cases and treatises 
gain a new importance in America. 

The author of the present treatise, for the last seven years a judge of the 
Supreme Court of Tasmania, which is one of the states of the Australian 
Commonwealth, was among the first to emphasize the applicability and con- 
trolling influence of American constitutional decisions. His first edition 
appeared in 1901. At that time there were no decisions upon the Australian 

onstitution, for the instrument went into effect on the first day of January in 
that year. The first volume of the Australian Commaieeiiil Law Reports 
contained at least three constitutional cases, in each of which use was made of 
American authorities ; and two of these Australian cases — to quote the words of 
the author — “have authoritatively declared that the doctrines and principles 
of federal constitutional law which were enunciated by the Supreme Court of 
the United States in the case of McCulloch v. Maryland, as those which should 
govern the interpretation of the Constitution of that country, are equally appli- 
cable to the interpretation of the Constitution of the Commonwealth of Aus- 
tralia.’ As the author’s view of the value of American decisions has been 
upheld, he now offers an enlarged edition, in which he adds a treatment of new 
topics and gives to American cases still greater prominence. E, W. 


PRINCIPLES OF CONTRACTS AT LAW AND IN Equity. A Treatise on the 
General Principles Concerning the bie on of a. By Sir Fred- 
erick Pollock. Third American from the Seventh English Edition. With 
Annotations and Additions by Gustavus H. Wald and Samuel Williston. 
New York: Baker, Voorhis & Co. 1906. pp. cliv, 985. 8vo. 

THE PUBLICATIONS OF THE SELDEN Society. Volume XX. For the year 
1905. Year Books of Edward II. Vol. III., 3 Edward II. a. D. 1309-10. 
Edited for the Selden Society by F. W. Maitland. London: Bernard 
Quaritch. 1905. pp. xciv, 242. 4to. 

BRIEF MAKING AND THE USE OF LAw Books. By William M. Lile, Henry 
S. Redfield, Eugene Wambaugh, Alfred E. Mason, and James E. Wheeler. 
Edited by Nathan Abbott. St. Paul, Minn.: West Publishing Co. 1905. 
pp. viii, 472. 8vo. 

CENTRALIZATION AND THE Law. Scientific Education. An IIlustra- 
tion. With an introduction by Melville M. Bigelow. Boston: Little, 
Brown, and Company. 1906. pp. xvii, 296. 8vo. 

CONDITIONAL AND FuTURE INTERESTS AND ILLEGAL CONDITIONS AND 
RESTRAINTS IN ILLINOIS. By Albert Martin Kales. Chicago: Callaghan 
and Company. 1905. pp. xliv, 453. 8vo. 

THE Law OF PASSENGER AND FREIGHT ELEVATORS. Second and revised 
edition. By J. H. Webb. St. Louis: The F. H. Thomas Law Book Co. 
1905. pp. xviii, 375. 8vo: 

PROCEDURE: ITs THEORY AND PRACTICE. By William T. Hughes. In two 
Poa Chicago: Callaghan and Company. 1905. pp. x, I-390; 40I- 
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SELECTED CASES ON THE LAw OF QuasI-ConTRACTs. By Edwin H. Wood- 
ruff. Indianapolis: The Bobbs-Merrill Company. 1905. pp. xvi, 692. 
8vo. 

Die LEHRE DER RECHTSSOUVERANITAT. Beitrag zur Staatslehre. Von Dr. 
H. Krabbe. Groningen: J. B. Wolters. 1906. pp. 254. 8vo. 

A TREATISE ON THE LAW OF DOMESTIC RELATIONS. By Joseph R. Long. 
St. Paul: Keefe-Davidson Company. 1905. pp. xiv, 455. 8vo. 

TRAITE DE LA LOCATION DES COFFRES-ForTS. Par M. Jules Valery. Paris: 
Albert Foutemoing. pp. vi, 151. 8vo. 
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